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FOREWORD 

Thts edttion of the Bulletin shads a kght on a vane@ of topics h the field of nucfear 
krw. the Nuclear Non-Prokferatknr Treaty INPT) and its future, the relationship between 
space law and nuclear law, the debate on law and ethics es applied to radioactrve waste 
management Afso, a note on case law deals wrth the complex problem of internal and 
external exposure to radtation m the Unrted States 

At the mtemationaf level. the 1988 Jomt Protocol knkmg the Vienna and Pan% 
NuclaarLiablkty Conventrmrs has antemdrnto force, thus widenrng the geograprriwlscopa 
for compensatmn of potentral victims of nuclear accrdents NSA and IA&4 countnes hava 
been krvitad to adopt the kttemational INES reference scale for nuclear eccrdants and the 
Cow& of the European Communltres, considering that the heafth protectron of workers 
and the pub& requrres that shrpments of radmactrve waste be subject to a system of prior 
authodsatmn. has adopted e drrectrve arming to control such actrvrtres 

The reader will note e few changes m the layout of the Eulletm for better legtbigty 
The liit of correspondents to the Bulletin, whose assistance IS invaluable in collecting and 
processmg mformation, has now been placed after the text 
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ARTICLES 

Nuclear Testing and the Future of the Nuclear Non-Prokferation Treaty 
Are the Nuclear-Weapon States Legally Obkgated 

to Seek a Comprehenswe Test Ban7 l 

By Bums M Carnahan l l 

Abstract 

Arbcle VI of the Nuclear Non-Prollferabon Treaty (NPT) provtdes that Its Parbes must 
pursue negobabons to cease the nuclear arms race and to achieve through a treaty, general 
and complete disarmament under stnct mternabonal control The NPT Parbes have met at 
four NPT rewew conferences and, unbl now, have been unable to reach a consensus on 
a comprehensive test ban This arbcle defines the precise Jundlcal obllgabons created by 
Arbcle VI under accepted pnnclples of treaty mterpretabon 

Introductron 

Smce tt entered Into force In 1970, the Nuclear Non-Prollferabon Treaty’ (NPT) has 
been the keystone of mternatlonal efforts to prevent the spread of nuclear weapons Wtth 
over 140 states Party, the Treaty has played a major role In creating and mamtammg an 
mternatlonal consensus that acqutsmon of nuclear weapons IS neither a source of 
mternatlonal prestige nor a legltlmate way for states to deal with security problems’ 

The future of the Treaty IS now m doubt, however In 1995. its Parties WIII meet to 
decide “whether the Treaty shall contcnue In force mdefmitely, or shall be extended for an 
additIonal flxed period or pertods”3 Dunng the negottatlon of the Treaty m the Eighteen 
Natlon Disarmament CommIttee (ENDC), the smaller, non-nuclear powers had mslsted on 
this prowston As former U S Atomic Energy Commtsston chalrman Glenn Seaborg has 
observed, Its effect IS to hold the duration of the Treaty “hostage to the performance of 
the superpowers m keepmg their commitments, particularly wtth respect to disarmament 
negotiatlons”4 

l Responslbtllty for the Ideas expressed and the facts given rests solely with the author 

l l Senior Analyst, Science Appllcatlons InternatIonal Corp , Master of Laws, University 
of Michigan, member, U S delegation to the Third NPT Review Conference (1985) 
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The non-nuclear weapon states m the ENDC sought three distmct commitments from 
the Unlted States, Great &tam and the Sowet Union as a quid pro quo for gwmg up the 
nuclear weapons optlon themselves 

- first, that the nuclear powers would negotiate towards the eventual ellmmatlon of 
their own nuclear arsenals,5 

- second, that they would share in the benefits of peaceful nuclear technology,’ and 

- third, that the nuclear powers would not use nuclear weapons agamst them and 
would protect them agamst nuclear attacks’ 

The commitment to disarmament and nuclear arms control negotlatlons, as codlfled 
in Article VI of the Treaty, has proven the most Important of these Issues from the 
vlewpomt of the non-nuclear weapon states The key to a malonty vote m 1995 m favour 
of a long or mdefmlte extenston of the Treaty would therefore appear to Ile with successful 
nuclear arms control negotlatlons 

Unfortunately, this tssue has also proven to be one on which nuclear and non-nuclear 
weapons states are farthest apart, largely because many Partles to the NPT equate nuclear 
arms control with the conclusion of a comprehenslve ban on nuclear testmg This 
overemphasls on a nuclear test ban reflects an erroneous construction of the NPT 
however 

The NPT and a Comprehensrve Test Ban 

The Importance of the test ban Issue first became apparent at the four NPT review 
conferences, held by the PartIes to the Treaty every five years between 1975 and 1990’ 
The 1980 and 1990 revlew conferences were unable to reach consensus on a flnal 
document due to the mablllty of the Umted States and the Unlted Kmgdom to agree to 
language on disarmament and nuclear testmg demanded by some of the more mllltant 
non-altgned states’ For many of the Third World PartIes to the NPT, the conclusion of a 
comprehensive nuclear test ban has become virtually a litmus test of superpower 
compliance with Article VI of the Treaty” The Unlted States and the Unlted Kmgdom, on 
the other hand, have found themselves with llttle flexlblllty on the testmg Issue 

Negotlatlons on nucleartestmgllmlts have proceeded mtermlttently smce 1958’l The 
LImIted Test Ban Treaty of 1963” establIshed the first Important mternatlonal controls over 
American and Sovlet nuclear testmg, by prohlbltmg all tests not conducted underground 
Under the Threshold Test Ban Treaty13, the Unlted States and the Soviet Union agreed to 
llmlt the size of these underground tests to those havmg a yield of 150 kIlotons” or less 
Further llmltatlons have proven much more dlfhcult to negotiate, however 

Inmally, Amencan concern centered on venflcatlon of new testmg llmlts These 
concerns prevented ratlflcatlon of the Threshold Test Ban Treaty slgned in 1974, until 
1990, after negotlatlon of a new venflcatlon protocoV5 

More recently, U S government concern has centered on the adverse Impact a 
comprehenslve test ban could have on the country’s nuclear deterrent forces In 198 1, the 
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United States announced that a comprehenslve test ban should be consldered only a “long 
term goal,” and m 1982 it withdrew from the comprehensrve test ban negobabons” 
Current American policy, as stated by Nabonal Secunty Advrsor Brent Scowcroft, IS that 
“the president IS firm m his commrtment to a step-by-step process [towards further nuclear 
test lrmltsl and to a comprehensrve test ban as a long-term objectrve of the United States 
We are convmced, however, that so long as the Unrted States must rely upon nuclear 
weapons for deterrence, we must also have a sensible testmg programme “” To cntrcs of 
both the NPT and U S testmg pokey, thus posmon simply reflects an unwrllmgness of the 
United States to comply with its legal obkgabons under article VI of the NPT 

The Interpretatton of NPT Article VI 

The Arbcle that has given nse to such controversy IS bnef and appears relatively 
straightforward 

ARTICLE Vi 

Each of the Part/es to the Treaty undertakes to pursue negotlatlons m good faith on 
effectwe measures relatmg to cessation of the nuclear arms race at an early date, and 
to nuclear drsarmament, and on a treaty on generaland complete disarmament under 
strrct and effectwe mternatlonal control 

Article VI was Included in the NPT as a means of securing some degree of equalrty 
between the obkgatrons of the non-nuclear-weapon states, who bound themselves not to 
obtain such weapons so long as the Treaty remamed m force for them, and the 
nuclear-weapon states who, in the absence of Arbcle VI, would have been under no 
obligatron to reduce their own nuclear arsenals The new mstrtubon of revrew conferences 
was simrlarly created pnmanly to furntsh a forum to discuss compliance with Article VI 

Given that polmcal disagreement over Arbcle VI compkance has been intense, and IS 
bkely to mcrease as the NPT extension conference approaches m 1995, It would be useful 
to defme the precwe JurldlCal obltgatrons created by the Arbcle under accepted pnnclples 
of treaty interpretanon Such an exammatron fmds bttle support to the argument that 
compliance with Article VI requires negotratron of a comprehensive test ban 

Prehmmary Considera tron Text Versus Context 

Necessarily, any effort to interpret a treaty provIsIon begms by looking at the 
grammabcal construcbon of the text Itself The text IS, after all, a crystallrzatron of what 
the parttes negotiated, and it has presumably been drafted by dlplomabc and legal experts 
to state as precisely as possrble what that agreement was, and to exclude any Ideas that 
were not agreed” Efforts to fmd the mtenbon of the partles by lookmg outslde the text 
Itself should therefore be regarded wrth a certam skepbclsm, If not susprcion 

The Nigenan iunst Ekas, a former Judge of the mternabonal Court of Justice, 
concludes that the textual approach IS “the basic approach most generally favoured,““and 
has become the “norm” of the lnternabonal Court of Justice2’ Eastern European lunsts 
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have also stressed the Importance of not gomg beyond the ordmary meaning of a treaty 
text m the mterpretatlon process*’ 

A stnctly grammatical approach to treaty mterpretatlon has certam obvious 
Ilmltatlons’z, and other techniques must be then called upon to avold these llmltatlons 
AsIde from the text of the clauses bemg construed, all would agree that other articles and 
provlslons of the treaty should be consldered m the process of mterpretatlon These would 
mclude the preamble of the treaty (especially pertment m construmg NPT Article VI) 
Disagreement has ansen, however, over what addItIonal facts, pnnclples and documents 

may be taken mto account beyond the text of the treaty Itself 

The Problem of Negotiatmg H/story 

The use of negotlatmg hlstory has perhaps caused more scholarly and ludlclal 

disagreement than any other aspect of treaty mterpretatlor? The potential problems of 

excessive reliance on multtlateral negotlatmg history have been described by Professor 

Schwarzenberger as follows 

If several states partlclpate in draftmg a treaty, the dlfflcultles raised by the use of 
preparatory matenal correspondmgly multlply Strong speeches may be made for 
purposes of the record, but merely cover a strategic retreat Circumstances which 
are not necessanly recorded m conference mmutes, may Induce one of the 

partlclpants to wlthdraw Its previous objecttons Delegates who are confident that, 

for mtrmslc or extrmslc reasons, their views wtll ulttmately prevail may permit 

themselves the luxury of dlgnlfled silence Ought a premium to be put on vocallsm 

by subsequently ascnbmg to such efforts the character of a common mtent10n’4) 

It should be noted that these problems anse not so much from the use of negotlatlng 
hlstory per se, but rather from its unsophlstlcated use As long as one remembers that 
preparatory work on an agreement IS neither part of the agreement nor Itself bIndIng on the 

partles, It can safely be used as the source of valuable InsIghts Into the origins of a treaty’s 

language 

In particular, to avold the dangers outlmed by Professor Schwarzenberger 
sophtstlcated use of negotlatmg hlstory cannot mvolve a simple counting exercise where 
the number of speeches on one side of an Issue IS compared with the number (If any) on 
the other side Rather, negotlatmg hlstory should elucidate the thmkmg of a treaty’s 
drafters by showmg what proposals they had before them and suggesting why they 
adopted certam texts and rejected other language 

Prehmmary Consrderaoons Restnctwe Versus Expanswe Interpretation 

State sovereignty IS the fundamental orgamsmg prmclple of the International legal 
system As sovereigns, states are legally free to do whatever they choose, unless the act 
IS prohIbIted by some rule or prmclple of mternatlonal law It IS naturally to be assumed that 
states do not lightly surrender the freedom of actlon deriving from their sovereignty 
Therefore, If a choice IS possible between two or more mterpretatlons of treaty, lunsts have 
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tradItIonally chosen the one that Imposed the mmlmum restnctions on the freedom of the 
partles” Thus technique IS referred to as the prmclple of restnctlve mterpretatlon 

The Prmcfple of Effectrveness 

If applied too mflexibly, however, the prmclple of restnctlve mterpretatlon may come 
mto conflict w&h another generally accepted prmclple of treaty mterpretatlon. the prmctple 
of effectiveness This prmclple requires that treaty language be Interpreted m such a way 
as to carry out the general purposes of the treaty or the mam objects that It IS intended to 
accomplish ” It IS to be noted that NPT Arttcle VI Itself refers to the pursuct of “effective” 
measures of arms control and disarmament, reflectmg the drafters’ concern over the need 
to ensure effectlvenessz7 

Interprerai#on under Ihe Vienna Conventron on the Law of Treattes 

Smce 1969, the tradmonal prmclples of treaty interpretation have been superseded, 
to at least some degree, by the termmology In Articles 31 and 32 of the Vienna Conventnon 
of the Law of Trestles” lnlttally drafted by the U N InternatIonal Law Commlsslon, then 
adopted by an mternatlonal conference and opened for signature by the U N General 
Assembly, the Vienna ConventIon was Intended to restate and update the customary law 
of trestles, and Its prowsIons on treaty mterpretatlon are now generally accepted as 
accurate statements of customary law19 

In the debate over keepmg withm the text versus use of negotiating hlstory, it IS 
worth notmg that the Vienna Convention comes down firmly on the side of those who 
favour emphasis of the wntten text 3o Article 32 relegates negotlatmg hlstory (preparatory 
work) to the status of a supplementary means of mterpretatlon Other supplementary 
means, wlthm the purview of Article 32, would presumably Include the tradmonal prmclple 
of restnctlve interpretation” 

Under the Vienna ConventIon, If any portlon of the negobatmg history/preparatory 
work IS to be consldered as other than merely a supplementary means of mterpretatlon, 
then It must be shown that all the parties had agreed, m conlunctlon with the conclusion 
of the treaty, that those portlons of the negottatmg history represented an accurate 
mterpretatlon of certam parts of the treaty Article 31, paragraph 2, would then mandate 
conslderatlon of such documents as of the treaty’s context, as Instruments or agreements 
made between “all the partles” or accepted by “all the partles” m “connexlon with the 
conclusion of the treaty ” 

The importance of Subsequent Pracrtce 

While the Vienna Convention relegates negotlatmg hlstory, or preparatory work, to 
a subsldlary category of alds to mterpretatlon, It quote properly places emphasis on usmg 
the subsequent practice of states party to a treaty Even if It IS clear, preparatory work can 
at most tllummate the Issues that were thought to be Important at the time a treaty was 
negotiated 
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The meanmg of a treaty text IS not necessanly a flxed and unchanging thing 
crystallized at the moment It enters mto force Instead, It often changes and grows In an 
orgamc manner, at the wdl of Its parties ” Indeed, to deny the partles to a treaty the power 
to change Its mterpretatlon and develop the meanmg of cts text IS to deny a fundamental 

aspect of their sovereignty 

The slgnlflcance of dtfferent Articles of a treaty and the meantng of Its terms often 
change over the life of a treaty Issues that assumed great Importance durmg negotlatlon 
may turn out to create IMe problem in lmplementatlon The negotlatlon of NPT Article I 
for example, was long driven by Sowet concerns over, and a UnIted States support for, a 
NATO multdateral nuclear force, an Issue of no importance after conclusion of the Treatyz3 
Slmllarly, NPT Article V, concernmg peaceful nuclear explostons, has contmually declined 
m Importance smce Its entry mto force 

The lnterpretatlon of NPT Art&e VI 

Consideration of NPT Article VI under the criteria in Articles 31 and 32 of the Vienna 
Conventton must begm with a careful exammatlon of the text A textual analysts mdlcates 
that the basic obllgatlon under Article VI IS not the conclusion of speclflc arms control or 
disarmament agreements, or even the conduct of good faith negottatlons towards that end, 
but rather the good faith purswt of such negotlatlons Terms In a treaty are to be given 
their ordmary meanmg, unless It can be estabkshed that some special meaning was 
Intended The ordmary meanmg of “to pursue negotlatlons m good faith” does not preludge 
the result of those negotlatlons so as to require the actual conclusion of any agreement 

Thus textual construction can be conflrmed, m accordance wcth Article 32 of the 
Vienna ConventIon, by reference to the negottatmg hlstory of Article VI Dunng NPT 
negotlatlons cn the ENDC, lndla proposed an amendment that would have required the 
nuclear-weapon states to negotiate reductions m exlstmg stockplles of weapons and 
dellvery systems, and Romania proposed language requmng the nuclear-weapon states to 
“adopt speclflc measures” of disarmament y The ENDC thus had before It, when It 

approved the present text of Article VI alternatlve language that would have clearly 
mandated negotlatlon or lmplementatlon of actual disarmament measures The rejection of 
that alternatlve language conflrms the ordmary meaning of the phrase “to pursue 
negotlatlons m good faith ” 

This does not mean that Article VI can be regarded as a dead letter, which lndlvldual 

partles are free to Ignore at their own dlscretlon Such a construction would be In conflict 

with the oblects and purposes of the NF’T, which clearly Include contnbutmg to the 

achievement of dlsarmament’5 Rather, these objects and purposes relnforce the 

Importance of good faith as the test of state compliance with Article Vl 

Good Fafth Comphance wth Article VI Is a Comprehenswe Test Ban the Only Way? 

What, then, does good faith require of an NPT party when lmplementmg Article VI7 
One delegation to the Fourth NPT Review Conference proposed draft flnal document 
language that would have required negotiation of a comprehenslve test ban as “the single 
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most Important measure relatmg to cessation of the nuclear arms race at an early date’“,” 
and would have concluded that 

unwlllmgness of a Party to the Treaty to engage m multilateral comprehenslve test 
ban treaty negotiations shall be deemed an act contrary to the spmt and letter of the 
Treaty since it represents non-compkance with the obkgattons under the Treaty”’ 

Such a constructlon would contradict the ordmary meanmg of Article VI By the terms 
of the Article, the negotlatlons to be pursued must mvolve “effective measures,” rather 
than merely cosmetic or symbokc ones, and those measures must relate to either 

- cessation of the nuclear arms race at an early date, 

- nuclear dtsarmament, or 

- a treaty on general and complete disarmament under stnct and effective 
mternatlonal control 

The broad, general language used to descnbe two of these three obJectIves lmplles 
there IS necessanly a considerable measure of dlscretlon m the states party to the Treaty 
as to the measures they pursue at any particular ttme The Article mentions only one 
speclflc measure to be negotiated. and that related to general and complete disarmament. 
not ending the arms race That by Itself suggests that the drafters did not Intend to require 
negotlatlon of any specific measure or treaty m order for a party to comply with its 
obllgatlons to pursue nuclear disarmament or an end to the arms race 

A Comprehenswe Test Ban and the NPT Preamble 

The preamble of a treaty IS not bmdmg on the partles Nevertheless, the language of 
any treaty, mcludmg the NPT, must be Interpreted In the light of all Its text, mcludmg the 
preamble State practice, at the four NPT Revtew Conferences, speclfrcally associates 
preambular paragraphs 8 through 12 with Article VI While preambular paragraph 10 does 
mention the dlscontmuance of nuclear weapons tests, there IS nothmg to suggest that the 
Partles regarded Article VI as requmng the negotiation of such a ban as “the smgle most 
Important measure relatmg to cessation of the nuclear arms race at an early date ” 

As a whole, the relevant preambular language supports the constructton of Article VI 
suggested above, I e , that there are a number of possible measures partles mtght pursue 
rn good fatth Thus m preambular paragraph 8 the PartIes declare their mtentlon to achieve 
the “earllest posstble” end to the nuclear arms race and “to undertake effecbve measure 
m the drrectron of nuclear disarmament ” (Emphasis added 1 The next paragraph urges all 
states to co-operate towards that end 

Agam, tn preambular paragraph 11 the Partles express their desire to ease tenston m 
order to “fac~lttate” a treaty on general and complete disarmament that would Include 

- cessation of the manufacture of nuclear weapons, 

- llquldatlon of exlstmg stockpiles 
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- eltmmatlon of thetr means of dellvery from natlonal arsenals 

These would also appear to be measures “m the dIrectIon of” nuclear disarmament, under 
preambular paragraph 8 

Preambular paragraph 10, by contrast, does not speak of the desires or mtentlons of 
the Parties to the NPT Instead, It merely recalls a determmatlon to end testmg expressed 
m the preamble to a different treaty, the 1963 LImIted Test Ban Treaty From this reference 
It can be Inferred that pursumg a test ban would be one way a Party to the NPT might fulfill 
Its obligations under Article VI It stands the language of both the Article and the Preamble 
on its head, however, to argue that this IS the only way to pursue that obllgatlon 

A Comprehenswe Test Ban and Restnctwe Interpretat/on 

The textual constructmn of Article VI IS confirmed by supplementary means of 
mterpretatlon, mcludmg the pnnclple of restnctlve mterpretatlon Restnctlve mterpretatlon, 
as noted above, rests on the presumption that states do not lightly surrender their 
soveretgnty and freedom of actlon To construe the broad language of Arttcle VI as 
narrowly requmng a certam acbon - pursuit of a test ban - not speclfled In the Article would 
be an unwarranted Interference with the sovereign dtscretlon of the States Party to the 
Treaty 

A Comprehenswe Test Ban and Negotlatmg H/story 

The negotlatmg hlstory slmllarly falls to support the Idea that pursuit of a test ban IS 
legally required by Article VI From the begmnmg, serious dlvlslons exlsted among the 
States negotlatmg the NPT over what measures should be pursued In order to achieve the 
disarmament objectIves embodled m the Treaty The most promment dlvlsions over 
negotlatmg pnontles were those between the Unlted States and the Sowet Union These 
dlvlslons led both those powers to support a step-by-step approach to future arms control 
measures” 

This approach was generally opposed by the eight neutral and non-ahgned members 
of the ENDC Even among them, however, there were divergences over what disarmament 
measures should have pnonty ” In their mmal 1965 call for the NPT to be coupled with 
“tangtble steps” towards nuclear disarmament the eight non-alIgned members did not llmlt 
themselves to callmg for a test ban m preference to all other measures 

The eight delegations have mdlwdually put forward a number of suggestlons as to 
such tangible steps, mcludmg a comprehenslve ban of nuclear weapons testing a 
complete cessatton of productton of ftsslonable maternal for weapons purposes, a 
freeze and a gradual reduction of the stocks of nuclear weapons and the means of 
their dellvery, the bannmg of the use of nuclear weapons and assurance of the 
security of non-nuclear-weapon states” 

Durmg debates m the ENDC, a number of delegations expressed views on what the 
most appropriate “tangible steps” or “effective measures” would be Many referred to a 
comprehensive test ban as one such measure, but most Included It among several that 
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might be promlsmg The Mexican proposal of 19 September 1967, IS particularly 
slgniflcant, both as an example of a proposal llstmg many measures beslde a test ban that 
might be adopted, and as an aid m Interpreting the current Article VI language It stated 

Each nuclear weapon State Party undertakes to pursue negotlatlons m good faith, 
with all speed and perseverance, to arnve at further agreements regardmg the 
prohibItton of all nuclear weapon tests, the cessation of the manufacture of nuclear 
weapons, the llquldatlon of all their exlstmg stockplles, the ellmmatlon from natlonal 
arsenals of nuclear weapons and the means of their delivery, as well as to reach 
agreement on a Treaty on General and Complete Disarmament under stnct and 
effective internatlonal control” 

Thus the ENDC had before It proposed treaty language that would have referred to 
the pursuit of specific, Insted negotlattons to end the arms race and achieve nuclear 
disarmament It rejected this approach in favour of the current broad language of Arttcle 
VI 

The current language of Article VI first appeared m the parallel Unlted States and 
Soviet drafts tabled at the ENDC on 18 January 1968 The reason this approach was 
ultimately accepted by all ENDC members, mcludlng those who had strongly pressed for 
mention of speclflc negottatlons, IS suggested by the comments of the Swedish delegate, 
one of the strongest backers of a reference to a comprehensive test ban 

She recognized that under the U S -Sowet draft of Article VI “the obllgatlons on the 
nuclear weapon states are constderably weaker ” than in alternattve drafts, mcludmg the 
Mexican proposal, and noted m this context the omission of references to a comprehenslve 
test ban and other speclflc measures Nevertheless, she was wlllmg to accept this text, 
with Its weaker obltgatlon, because she was “mmdful of the dlfftcultles mvolved ” In 
particular, she stated that “to enumerate some specific measures might be 
counterproductlve, as agreements on certain other scores may come to present 
opportunltles for earlter Implementatlon”2 ” This, of course, IS exactly what happened, as 
various arms control agreements, other than a comprehenslve test ban, were successfully 
concluded In the 1970s and 1980s Thus the negotlatmg hlstory agaln supports the 
mterpretatlon that, except for a treaty on general and complete disarmament, Article VI 
cannot be construed to require pursuit of any speclftc negotlatlon 

Fmally, ct should be noted that there IS no evtdence that any of the documents or 
speeches referring to a comprehenslve test ban were agreed to by “a// the parties” to the 
NPT negotiations These references to a comprehenslve test ban cannot, therefore, be 
considered as part of any agreement made or instrument accepted m connection with the 
conclusion of the NPT under Article 31 of the Vienna Convention At most, these speeches 
and documents remam merely a supplementary means of mterpretatlon, expressmg only 
the views of mdlvldual states They cannot be used to undercut the ordmary meanmg of 
the words of Article VI 

A Comprehensrve Test Ban and State Practtce 

State practice, accepted by the parties as authontative, IS m any event a better ald 
m the mterpretatlon of trestles than negotiatmg hlstory Although m the case of a 
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multilateral treaty, authontatlve state practice ts often dlfflcult to document In the case 
of the NPT, the actlvmes of the Revnew Conferences provide a valuable source of such 
practice, especially m relatton to Arttcle VI 

The Fmal Document of the First Revlew Conference, m 1975, declared a 
comprehenslve test ban to be “one of the most Important measures to halt the nuclear 
arms race,” and “expresseidl the hope’ that an early solution would be reached to 
technical and polmcal dlfftcultles standtng In Its way It did not declare this the only such 
measure that should be adopted In preference to any other In particular, the Conference 
also appealed to the nuclear-weapon states to conclude a new SALT agreement as outlmed 
at Vladivostok m 1974* 

The Second Review Conference, in 1980, was unable to reach consensus on a fmal 
document due to disagreements over arms control matters, a factor that should Itself have 
sagnaIled that the consensus over a test ban that had exlsted m 1975 might no longer have 
been oparatlve The Final Declaration of the Third Revlew Conference, In 1985, expressly 
noted a split m wews on the value of a test ban as an effective measure of arms control 
Except for certam states, the Conference regretted that a comprehenslve test ban had not 
been concluded, and called for the resumption of urgent negotlatlons to that end, as a 
matter of highest pnonty The Conference also noted that other states did not agree with 
this, and consldered deep and venflable reducttons m exlstmg arsenals to be the highest 
pnonty (I e , most effective measure) under Article VI” 

The Fourth Review Conference, In 1990 was unable to reach consensus on a flnal 
document due to precisely thts Issue - the pnonty to be accorded to comprehenslve test 
ban negotlattons45 Clearly there was no agreed new meanmg to Article VI at that 
Conference 

State practice under NPT thus establishes no new agreement among the parties to 
the Treaty that would modify the ordmary meanmg of the text of Article VI On the 
contrary, the lack of consensus m 1980 and 1990 over arms control Issues, together with 
the express recognmon of dlffermg wews m 1985, afflrmatlvely establish conslderable 
differences among the parttes on the pnonty to be accorded to various arms control and 
dtsarmament proposals 

There has always been disagreement over which disarmament measures should be 
pursued with the highest pnonty, both before and after the draftmg of NPT Article VI No 
state practice has emerged to alter the general nature of obltgatlons under Article VI and 
m particular no law-creatmg consensus has ever exlsted on whether a test ban would be 
the most “effective measure” to end the nuclear arms race 

Extending the NPT The W/mate Issue 

As a polmcal matter of course, simple compliance with Article VI may not be enough 

to save the Treaty in 1995 There are currently more than 140 Parties to the NPT and any 
extension requires a favourable vote from an absolute majority of all the Partles Over 70 
States Party must consent to any extension of the Treaty, and some observers belleve It 
WIII be quite dlfflcult to obtam this majonty wlthout slgntflcant progress towards a 
comprehenslve test banU Whatever the ments of this view, and of a comprehenslve test 
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ban Itself, Its proponents should stop assertmg that NPT Article VI establishes a legal 
obllgatlon to seek such a ban now That posmon IS both hlstoncally and legally erroneous 

Notes end References 

1 Done July 1, 1968 

2 See Dunn, “The NPT and Future Global Security”,, in Nuclear Non-Prolrferatron and 
Global Secunty 13, 15 (D Dewltt, ed , 1987) The core of the Treaty IS m Article II, m 
which all non-nuclear weapon states party agree not to receive, manufacture or otherwlse 
acquire nuclear weapons or other nuclear explosive devices Under Article Ill, these states 
agree to accept safeguards admmlstered by the InternatIonal Atomic Energy Agency on all 
peaceful nuclear actlvttles to ensure that no special nuclear matenal or source material IS 
diverted to nuclear explosive purposes Under the Treaty, a non-nuclear weapons state IS 
one that had not conducted a nuclear test explosion pnor to January 1, 1967 See Article 
IX, paragraph 3, Treaty on the Non-Prollferatlon of Nuclear Weapons The United States, 
the Sowet Union and Great Bntam, which also served as the Treaty’s depositaries, were 
for long the only nuclear weapon states part to the NPT On June 3, 1991, France 
announced its mtentlon to accede to the NPT, see “France Offers Arms Control Plan, WIII 
Sign Nuclear Treaty”, Washmgton Post, June 4, 1991 If France accedes, Chma WIII be the 
only remammg state ellglble to become a party to the NPT as a nuclear weapon state CF 
“Chma “Consldermg” Signmg Nuclear Pact”, Washmgton Post, June 19, 1991 [Note by 
the Secretanat Chma ratlfled the NPT on 9 March 1992 See Table of Status of NPT m this 
issue of the Bulletm 1 

3 Article X, paragraph 2, NPT The same paragraph provides that “This decision shall 
be taken by a majonty of the Partles to the Treaty,” at a conference to be convened 25 
years after Its entry mto force Consldermg the importance of this paragraph for the future 
of the NPT, the gaps and amblgumes m It are surpnsmg It does not spectfy whether, If the 
1995 conference extends the NPT for a flxed period, the Partles may later meet durmg thus 
penod to extend It agam The reference to extensions for flxed “penods” seems to 
contemplate the 1995 conference might provide for future conferences to meet at regular 
Intervals to dectde the Treaty’s fate for another flxed period Presumably the 1995 
conference, If it takes this course, WIII also have to decide how these future extension 
conferences are to reach their declslons, I e , by majority of the States Party, by majority 
of those present at the conference, or by some special majority Finally, Article X provtdes 
little guidance on the Treaty’s fate m the case of deadlock at the 1995 conference, I e , 
if non of these opttons commands the support of a majonty of States Party to the NPT The 
negotlatmg hlstory of the paragraph offers llttle enlightenment on any of these issues See 
2 M Shaker,The NuclearNon-ProBferat/on Treaty859-64 (1980) There will be ample room 
for practical constructlons by the partles themselves durmg and after the 1995 conference 

4 G Seaborg with B Loeb, StemmIng the T/de/Arms Controlm the Johnson Years 381 
(1987) See also 2 M Shaker, supra note 3 
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5 See Article VI, NPT, 2 M Shaker, supra note 3, at 555-61 

6 See Article IV, NPT, 1 M Shaker, supra note 3, at 293 et seq NPT Article V 

guarantees the non-nuclear weapon states access to any potential benefits of peaceful 
nuclear explosions Thus Article quickly became a dead letter 

7 Due to differences between the nuclear weapon states, these Issues were not dealt 

with m the text of the NPT, but rather through other, nonbmdmg policy statements, see 

G Seaborg supra note 4, at 371-77 

After consultmg with Its pnnclpal alhes, the UnIted States Issued Its assurance agamst 
nuclear attacks on June 12, 1978, as part of Its partlclpatlon m the UN General Assembly 
Special Session on Disarmament The statement reads 

The Umted States WIII not use nuclear weapons agamst any non-nuclear weapons 
state party to the NPT or any comparable mternatlonally bmdmg commitment not to 
acquire nuclear explosive dewces, except m the case of an attack on the Unlted 
States, Its terntones or armed forces, or Its allles, by such a state allled to a 
nuclear-weapons state or associated with a nuclear-weapons state In carrymg out or 
sustammg the attack 

I1 9781 Dtgest of U S Practice II) Internattonal Law 1610 

Other nuclear powers have Issued the followmg assurances 

Chma [Alt no t&me and under no circumstances WIII Chma be the first to use nuclear 
weapons, and that It undertakes uncondmonally not to use or threaten to use nuclear 
weapons agamst non-nuclear countnes and nuclear-free zones 

France [II WIII not use nuclear arms against a State that does not have these 
weapons and has pledged not to seek them except m the case of an act of 
aggresslon carned out m association or alllance with a nuclear-weapon state against 

France or agamst a State which France has a secunty commitment 

USSR [Tlhe Soviet Union WIII never use nuclear weapons agamst those States which 
renounce the productton and acqulsttlon of such weapons and do not have them on 
their terntones 

Great Bntam [As1 to non-nuclear States whtch are partles to the INPTI or to other 
mternattonally bmdmg commitments not to manufacture or acquire nuclear explosive 
dewces Bntam undertakes not to use nuclear weapons agamst such States except 
m the case of an attack on the Unlted Kmgdom, Its dependent terntones, Its armed 
forces, or Its allles by such a State m association or alllance with a nuclear-weapon 
State 

lnstltute for Defense and Disarmament Studies, the Arms Control Reporter 860-4 1 

(January 1988 supp 1 
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The request for assurances of assistance m the event of nuclear attack was met by 
U N Secunty Council Resolution 255, June 19, 1968, reprmted m 3 M Shaker, The 
Nuclear Non-Prollferatlon Treaty 968 The resolution states that the Counctl, and especially 
Its permanent members, would “have to act tmmedlately m accordance with their 
obllgatlons under the Unlted Natlons Charter” m the event of “aggressnon with nuclear 
weapons or the threat of such aggresslon agamst a non-nuclear-weapon State ” It also 
welcomed the “Intention expressed” by the United States, the Sowet Union and Great 
Bntam that “they WIII provtde or support UrnmedIate assistance, m accordance wtth the 
Charter” to any party to the Nuclear Non-Proliferation Treaty that was the vlctlm of such 
aggression 

Some non-nuclear weapons states have expressed dlssatlsfactlon with all these 
declaration because they are not legally bmdmg on the nuclear weapons states, see Van 
Doren and Bunn, “Progress and Penl at the Fourth NPT Review Conference”, Arms Contra/ 
Today, Ott , 1990, at 8, 10 For a view that these declarations may be legally bmdmg see 
E McWhmney, “The InternatIonal Law of Detente” 57 (1978) 

8 Article VIII, paragraph 3, NPT “Five years after entry mto force of this Treaty, a 
conference of Partles to the Treaty shall be held m Geneva, Switzerland, m order to rewew 
the operation of the Treaty with a view to assurmg that the Purpose of the Preamble and 
the provisIons of the Treaty are bemg realized At Intervals of five years thereafter, a 
malonty of the Partles to the Treaty may obtam, by submlttmg a proposal to this effect to 
the Depositary Governments, the convenmg of further conferences with the same oblectwe 
of reviewmg the operation of the Treaty ” The revnew conferences had no power to 
consider or propose amendments to the Treaty, and were essentially enforcement 
mechantsms, destgned to use dIplomatIc pressure to secure compliance with the Treaty’s 
prowstons See Carnahan. “Treaty Revlew Conferences”, 81 Am J Int’l L 226 (1987) 

9 See, e g , Rockwood, “Non-Proliferation Treaty 1990 Review Conference Lookmg 
Towards 1995”. 46 Nuclear Law BuNetm 25. 31-32 (1990). Shaker, “The Third NPT 
Rewew Conference Issuesand Prospects”, In NuclearNon-Probferaaton andG/oba/Securrty 
3, 5, 1987, “Chronology of the Comprehenstve Test Ban”, Arms Control Today, Nov , 
1990, at 31, 33 

10 See Rockwood, supra note 9, at 31, Van Doren and Bunn, “Progress and Penl at the 
Fourth NPT Review Conference”, Arms Contra/ Today, Ott , 1990, at 8, 9 

11 See “Chronology of the Comprehenslve Test Ban”, Arms Control Today, Nov , 1990, 
at 34 

12 Treaty Banning Nuclear Weapon Tests In the Atmosphere, In Outer Space and Under 
Water, done August 5, 1963 For an account of recent efforts to convert this treaty to 
comprehenslve test ban, see Zamora, “LTBT Amendment Conference to Contmue, But No 
Test Ban m Sight”, Arms Control Today, March 199 1, at 14 

13 Treaty with the Sowet Union on Llmltatlon of Underground Nuclear Weapon Tests, 
signed July 3, 1974 

14 I e , nuclear tests with an explosive power equivalent to 150 000 tons of TNT 
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15 Venflcatlon Protocol to the Treaty on Llmltatlon of Underground Nuclear Weapon 
Tests, done June 1, 1990 

16 See ‘Chronology of the CornprehensIve Test Ban”, Arms Controol Today, Nov , 1990 

at 31,34 

17 Letter to Senator Pell, July 9, 1990, quoted in Arms Control Today, Nov , 1990 at 
30 

18 “The words and sentences of a treaty offer tangible evidence of the consensus 
achieved by the partles Reliance on this method IS a safeguard agamst unwarranted 
subjectlwty ” G Schwarzenberger, Internattonal Law as Appbed by lnternatlonal Courts 
and Tribunals 501-502 f3d ed 1957) 

19 T Ekas, The Modern Law of Trestles 72 (1974) 

20 See Id at 73 

21 See, e g , B Jankowc, Pubhc hternatronal Law 302 (1984) G Tunkln, Theory of 
/nternat/ona/ Law 329 (W Butler Trans 1974) “One should above all reject the concept 

of mterpretatlon which attaches exaggerated stgnlflcance to the purposes and functions 
proclalmed m the charter of an mternatlonal organlzatton at the expense of dlmmlshlng the 

speclflc prowsIons of the charter ” Id at 33 

22 “The Itmitatlons of this technique are many Most words have more than one 
meanmg The llteral and ordmary meanmgs of words are not necessanly ldentlcal The 

syntax of a sentence IS frequently capable of more than one constructlon Fmally, the 

results of Interal mterpretatlon may be contrary to common sense or good faith 
unreasonable or absurd ” G Schwarzenberger supra note 18 at 502 

23 e g , compare Ii Kelsen, Pnncfples of lnternatlonal Law 320-21 (1952) (negotlatlng 

hlstory to be freely considered m determmmg Intent of the partles, which IS not necessanly 
accurately reflected m treaty text), with G Schwarzenberger supra note 18 at 5 14 (1957) 
(negotlatmg hlstory IS a “double-edged weapon” of equivocal character and lImIted value1 
The Unlted States government and courts have htstoncally been more ready to use 
negotlatmg hlstory than have other governments See Restatement (3d) Forefgn ReLwons 
Law of the M/ted States, set 325, comments e and g (1987) 

24 G Schwarzenberger, supra note 18, at 514 

25 See, e g , M McDougal, H Lasswell and J Miller, The lnterpretatfon of Agreements 
and World Pub//c Order 157 (19671, G Schwarzenberger, supra note 18 at 123 

26 See, M McDougal, H Lasswell and J Miller, supra note 25 at 156 62 G 
Schwarzenberger, supra note 18 at 123, 509-l 0 

27 The text of Article VI was dehberately tlghtened In order to emphasize this point See 

M Shaker, supra note 3, at 577 (1980) 
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28 Done May 23,1969 The pertment articles of the Wenna Convention read as follows 

ARTICLE 31 - General rule of mterpretatlon 

1 A treaty shall be interpreted m good faith In accordance with the ordmary 
meanmg to be given to the terms of the treaty In their context and m light of Its 
object and purpose 
2 The context for the purpose of the mterpretatton of a treaty shall comprise, in 
addltlon to the text, mcludmg Its preamble and annexes 

(al any agreement relatmg to the treaty which was made between all the 
parttes m connexion with the conclusion of the treaty, 

(b) any Instrument which was made by one or more parttes m connexlon with 
the conclusion of the treaty and accepted by the other partles as an 
Instrument related to the treaty 

3 There shall be taken mto account together with the context 
(a) any subsequent agreement between the partles regardmg the 

mterpretatlon of the treaty or the mterpretatlon of Its prowstons, 
(b) any subsequent practice m the appllcatton of the treaty which establtshes 

the agreement of the partles regardmg Its mterpretatlon, 
(c) any relevant rules of mtarnatlonal law applicable m the relations between 

the parties 
4 A special meanmg shall be gwen to a term If It IS establlshed that the partles so 
intended 

ARTICLE 32 - Supplementary means of mterpretatlon 

Recourse may be had to supplementary means of mterpretatlon, mcludmg the 
preparatory work of the treaty and the circumstances of its conclusion, m order to confirm 
the meanmg resultmg from the appltcatlon of Arttcle 31 or to determine the meanmg when 
the mterpretatron accordmg to Article 31 

(a) leaves the meanmg ambiguous or obscure, or 
(bl leads to a result which IS manifestly absurd or unreasonable 

29 See I Smclalr, The Henna Convent/on on The Law of Treat/es 19 (2d ed , 1984). T 
Ellas. supra note 19, at 5 The Unlted States government also routmely refers to the Wenna 
Conventton, even though that government has never ratlfled It See, e g , (19801 Djgest 
of U S Practice/n InternatlonalLaw 418-I 9, I1 9731 Digest of U S Practice m InternatIonal 
Law 360, cf Restatement (3d) Foreign Relat/ons Law of the Untted States, set 325 
(1987) 

30 “The ConventIon rule places emphases on the conslderatlon that the startmg pomt m 
mterpretatlon IS the elucldatlon of the text of the treaty which IS presumed to be the 
authentic expresslon of the mtentlons of the partles ” I Smclalr, supra note 29, at 141 

31 “In a number of decisions, the [International1 Court emphasized that this rule of 
Irestnctivel mterpretatlon was merely a substdlary rule It must be applied with the greatest 
caution. and It cannot operate where the mtenuon of the partles IS unequivocal” G 
Schwarzenberger, supra note 18, at 123-24 
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32 “The mterpretatlon of an mternattonal treaty IS the establishment of the result of the 
concordance of the ~111s of states as It was expressed In the treaty If certain changes 
and addltlons have been made In the treaty m the course of applymg It, then naturally the 
mterpretatlon of a treaty at a parttcular moment WIII also embrace the concordance of the 
WIIIS of the partles to the treaty which has occurred m connectlon with such addmons and 
changes ” G Tunkm, supra note 21, at 335 Cf M McDougal, Ii Lasswell and J Miller, 
supra note 25, at 98-100 

33 See G Seaborg, supra note 4, at 105-107, 174-78 

34 See M Shaker, supra note 3, at 569-571 Note also the proposed Mexican text at 
note 41, mfra 

35 The mtentton and desire of the parties to achieve measures of disarmament IS 
reflected, mter alla, m preambular paragraphs 8 and 11 of the NPT The Fmal Declaration 
of the 1985 NM Revlew Conference, adopted by consensus, declared the objectives of the 
Treaty to be three 

- the preventlon of proliferation of nuclear weapons or other nuclear explosive 
dences, 

- the cessation of the nuclear arms race, nuclear disarmament and a Treaty on 
general and complete disarmament, and 

- the promotlon of co-operation between States Partles m the field of peaceful uses 
of nuclear energy 

Annex I, NPT/CONFK 111/64/l, reprmted m NuclearNon-Prolrferat/on and GlobalSecur/ry 243 
(D Dewttt ed , 1987) 

36 Mexico Workmg Paper contammg a draft outlme of the NPT’s operation Article VI 
and preambular paragraphs 8 to 12 

37 Id at 8 

38 See M Shaker, supra note 3, at 566 

39 See M Shaker, supra note 3, at 55 

40 Jomt memorandum submltted by the eight non-allgned members to the ENDC, 15 
Sept 1965, quoted m M Shaker, supra note 3, at 56 

41 Quoted m MEXICO Workmg paper on the lmk between the prowstons of the NPT 
regardmg nuclear disarmament measures and those regardmg the review conferences and 
the lImIted duration of the Treaty (Fourth NPT Review Conference document) 

42 All quotations from Ambassador Myrdal’s statement of February 8, 1968, to the 
ENDC, reprmted m US Arms Control and Dfsarmament Agency, Documents on 
D#sarmament, 1968, at 42, 44 To partially remedy the omission of any reference to a 
comprehenslve test ban m Article VI, she proposed the cross-reference to the preamble of 
the 1963 LImIted Test Ban Treaty that now appears m the NPT preamble 

43 ANNEX I, NPTICONFI3511, reprmted m 3 M Shaker supra note 3, at 1075 
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44 See ANNEX I, NPTKONF ill/64/l, reprmted m Nuclear Non-Probferatron and Global 
Secunty 243 (D Dewitt ed , 1987) 

45 See Rockwood, supra note 9 and Van Ooren and Bunn, supra note 10 

46 See Zamora, supra note 12 at 14, 17, Smith, “End Testmg, Stem the Bomb’s 
Spread”, Arms Control Today, Nov , 1991, at 9, 10-l 1 
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The Legal Regime of Nuclear Power Satellites 
A Problem at the Cross-Roads of Nuclear Law and Space Law* 

By SIrnone Courterx* l 

Absttact 

The number of nuclear-powered satellites rises constantly and, recallmg the fear 
generated by tba crash of the Cosmos 954 satelhe, the author pomts out that radloacbve 
debns falling on earth could represent as great a hazard as accldental releases of 
radioactive matenal from land-based nuclear mstallabons Such satellites, therefore, can 
ba governed by both space law and nuclear law On the baws of the International 
convenbons applicable m the two fields and also with reference to the Law of the Sea and 
environmental law, the arbcle analyses preventwe and radlabon protecbon measures as 
well as emergency plans and also raises the problem of liabllty and compensabon for 
damage 

In troduc tron 

The nsk of re-entry mto the Earth’s atmosphere of the nuclear-powered Sovlet 
satellite Cosmos 1900 m 1988 mmated mternatlonal concern In this field As of early 
1989, at least SIX nuclear-powered satellites had expenenced malfunctions which could In 
some cases have caused the release of radmactlve substances to the environment The 
best known case IS that of Cosmos 954, whose acctdental crash m Canada In 1978 proved 
that pfeces of constderable stze could return to the Earth’s surface and cause radlatlon 
hazards to the populatton 

The consequences for the enwronment and the population of an accident lnvolvlng 
a satellite with a Nuclear Power Source (NPS) are slmllar to those of accldental releases of 
radloactlve matenal from land-based nuclear mstallatlons smce both may harm very large 
terrestnal areas and populatlons Nevertheless, Important differences exist between land- 
based nuclear power stattons and NPS m space On the one hand contrary to land-based 
nuclear power stattons whose locations are well known the locatton of an acctdent 

l The author made a presentation on this questlon at the Colloquium of the 
InternatIonal lnstltute of Space Law (IISL) held In Montreal Canada 7-12 October 
1991 This article IS reproduced m the Bulletm by kmd permlsslon of the author and 

the Amencan lnstltute of Aeronautics and Astronautics Inc which WIII publish the 
article m the Proceedmgs of the Colloquium (Proceedlngs of the 34th InternatIonal 
Colloquium on the Law of Outer Space - ISBN-1-56347-039-X) Responslbtllty for the 
Ideas expressed and the facts gtiven In this article rests solely with the author 

l . Dlrector of Research at the Nattonal Centre for Sclentlflc Research (CNRS), Dlrector 

of the Advanced Techniques Sectton lnstnute of Comparative Law, Pans France 
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mvolvmg an NPS rn space can be determmed only shortly before Impact On the other 
hand, any country, and not only the launchmg state, could be affected 

These essentral dtfferences and srmrlantres determrne the legal regrme appkcable to 
thts matter Actually, two legal regrmes may apply to NPS satellrtes space law rn vrew of 
the medrum rn which they operate, and nuclear law rn view of their energy supply It IS 
therefore necessary to rdentrfy the texts of positive law which may apply rn thus field today 

Our analysrs will drstmgursh between on the one hand measures to prevent thrs type 
of accident fmformatron obkgatrons, safety measures and measures for protectron agarnst 
radiabon), and on the other hand post-accrdent measures, both concernrng crises 
management fmformabon, emergency rnterventron and assistance plans) and concerning 
compensabon for damage In view of thus approach, this paper wrll be kmrted to provrsrons 
of posrtrve law whrch already apply In thus field’ It wrll not deal with the “Pnncrples for the 
use of nuclear power sources In outer space”, which are presently bemg elaborated by the 
Legal Subcommittee of the UN Commrttee on the Peaceful Uses of Outer Space KOPUOS) 
These pnncrples have rn fact no legal brndmg force, even rf some of them have already 
been adopted by consensus’ 

I PREVENTION 

1 Not/f/cat/on and lnformatlon about the Use of NPS 

Is the use of radroacbve matenal rn outer space allowed by space law? Does a 
procedure exrst for advance nobfrcatlon of objects carrymg nuclear power sources pnor to 
each launch mto outer space, and for notrfrcatlon rn case of acodental re-entry of a 
malfuncbonrng space object on the terntory of a third state, These are the first questrons 
that come to mend when thInkIng of preventive measures that need to be adopted, In order 
to avord such accidents and to lrmrt therr consequences 

Some answers to these questlons can be found in the 1967 Outer Space Treaty 
While Its Artrcle IV 1 formally forbids the placmg of nuclear weapons in outer space, it 
contarns no prohlbmon on the use, for peaceful purposes, of NPS rn space One may 
therefore conclude that such use IS lawful Nevertheless, States Parbes must conduct thee 
actrvrtres rn outer space with due regard to the correspondmg Interests of all other States 
Partres to the Treaty, accordmg to Arttcle IX of the Treaty 

The questron of publrcatron of arformatron at different steps of the launchmg and 
mrssron of a satellite wrth an NPS on board IS parbcularly important from the point of vrew 
of controllmg radrabon sources Article Xl of the Outer Space Treaty repeats the general 
pnnclple of drssemmatmg rnformatron to the rnternabonal communrty, by requrnng States 
Partres to Inform the Secretary General of the Unrted Nabons as well as the public and the 
rnternabonal sclentrfrc communrty of the “nature” of such acbvmes m space “to the 
greatest extent feasible and practrcable” In addmon, the ConventIon on Regrstratron of 
Space Objects of 1975 provrdes a-r Its Artrcle IV that States shall furnrsh rnformatron to 
Secretary General of the Unrted Natrons 
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Provldmg InformatIon on the fact that an NPS IS on board a satellite IS nevertheless 
not compulsory, and It IS possible to do It on a voluntary basis according to paragraph 2 
of Article IV, which provides that “each State of registry may, from time to time provide 
the Secretary General of the Untted Natlons with addItIonal mformatlon concernmg a space 
object carned on Its registry” It IS to thus paragraph 2 of Article IV of the Reglstratlon 

ConventIon that the USSR referred when It notlfled the Secretary General on 13 May 1988 
of the loss of radio contact with the nuclear powered satellite Cosmos 1 9003 This offual 

notlflcatlon however did not make any reference to the 1986 IAEA ConventIon on Early 
Notlflcatlon of a Nuclear Accident, nor to the project of the notlflcatlon pnnclple as adopted 
by consensus by the Legal Subcommtttee of COPUOS In May of the same year 

A second category of preventive measures, concernmg another phase of the 
satellite’s trajectory, IS that of the mformatlon which the launchmg state must provide In 
case of re-entry of a malfunctlonmg space object with an NPS on board At present there 
IS no compulsory notlflcatlon procedure pnor to the malfunctlonlng of a satellite In orblt 
which could endanger the Earth Only Resolutlon 33/16, adopted by the General Assembly 

of the Unlted Natlons in 1978 obliges launchtng states to Inform states concerned in case 

a space object with an NPS on board IS malfunctlomng with a nsk of re-entry of radIoactIve 
matenals’ The purpose of this resolution was to allow all sultable precautions to be taken 
However, as of 1986, consensus was reached wlthln COPUOS on a “pnnclple of 

notlflcatlon of return” This pnnclple on the one hand obliges the launching state to “Inform 
timely states concerned In the event a space object IS malfunctionmg with a risk of re-entry 
of radloactlve materials to the Earth’s atmosphere”, and on the other hand determlnes the 
procedure that must be followed to provide the necessary InformatIon to states concerned 
about the plannmg of mterventlon measures When thts pnnclple which has as yet no 
bmdmg force WIII be embedded tn a ConventIon It WIII better fulfll the requirement of 
urgency in case of an NPS accident than the corresponding pnnclple of the InternatIonal 
Atomx Energy Agency’s (IAEA) ConventIon on Early Notlflcatton of a Nuclear Accident 

Indeed, even though the above 1986 Vienna ConventIon on Early Notlflcatlon of a 
Nuclear Accident concerns “any nuclear reactor wherever located” (Artlcle 1 2a) It can 
only apply to an accident “mvolvtng facllltles or actlvltces of a State Party” “from which 
release of radIoactIve matenal occurs or IS likely to occur and which has resulted or may 
result In an mternatlonal transboundary release that could be of radIologIcal safety 

slgnlflcance for another state”’ 

It may be dlfflcult to Interpret this Conventlon, especially in respect of the deflnmon 

of an accident mvolvmg a nuclear reactor In space For instance, one may wonder whether 
the loss of radio contact with a satellite with an NPS whtch might re-enter and release 
radlonuclldes, constitutes an accident accordmg to the ConventIon It IS clear that the 

Sowet authonttes excluded the appllcatlon of the Vienna ConventIon In the Cosmos 1900 

case by stating that the satellite was equipped with automatic safety systems In order 

to exclude all nsks of contammatlon by radlatlon after the end of the flight It would 
probably have been otherwlse If the crash of the Cosmos 1900 had been Ineluctable The 
application of the ConventIon on Early Nottflcatlon to the malfunctlonmg of an NPS In space 
IS therefore not only a problem of “law” but also requires clanflcatlon of the deflnltlon of 
an accident mvolvmg nuclear reactors In space 
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Any nuclear accrdent rnvolvrng facllrbes or actrvmes falkng under the Junsdrctron or 
control of a State Party, whether undertaken on earth, at sea or a-r space (paragraph f of 
Arucle 1 2 concerns “the use of radrolsotopes for power generatron In space objects”), IS 
therefore sublect to the obkgatron of nobficatron as required by the Conventron The 
Convention in fact obliges the state on whose terntory the installatron IS located or where 
the activtty concerned IS being carned out, to notrfy and inform any state which IS or may 
be physically affected by a nuclear accident It IS clear that the launchrng state, that IS “a 
state whrch launches or procures the launchrng of a space object or from whose terntory 
or facrkty a space Object IS launched”, retains Junsdlctron and control over a space Object 
wrth nuclear power sources Regardrng the defmmon of accrdent, it IS actually enlarged, 
smce the probabrlrty of damage suffices to make the ConventIon appkcable The event 
must erther cause damage or be lrkely to cause damage, but d rs not relevant whether such 
damage could have been foreseen7 Artrcle 2 of the ConventIon sets out the procedure for 
the prowsion of mformabon It obkges states which have JUrlSdlCtlOn over a nuclear power 
system to 

“- forthwtth notify, drrectly or through the IAEA, those States which are or may be 
physrcally affected and the Agency of the nuclear accrdent, its nature, the time 
of Its occurrence and rts exact locatron where appropnate, and 

- promptly provrde the States drrectly or through the Agency, and the Agency 
wrth such avarlable mformatlon relevant to mmrmlzrng the radrologrcal 
consequences m those States ” 

Artrcle 5 of the Convenbon defmes the rnformatron which the notrfyrng State Party 
must provide Thus State must also “respond promptly to a request to further mformabon 
or consultations sought by an affected State Party with a view to mmimrzrng the 
radrologrcal consequences rn that State” (Art 6) The Agency IS responsible for the 
receiving of nobfrcations and rnformatron Frnally, paragraph 2 of Article 5 also requires 
from States that “such mformatron shall be supplemented at appropriate intervals by 
further relevant mformatron on the development of the emergency sltuatron, mcludmg rts 
foreseeable or actual termmatron” 

Thus, early rnformabon on the occurrence or even the threat of a nuclear accrdent WIII 
allow preventrve measures to be taken In order to mrnrmrze the radrologrcal consequences 
rn other states It will also lead to the development of an rnterventron strategy consrstrng 
of the adopbon of preventrve measures rn matters of safety and radiatron protection 

2 Safety measures for profectlon agamst radtatton 

The use of nuclear power sources rn outer space entalls radrologrcal hazards Such 
hazards may be the result of a parbal drsperslon of radioactrve materials in the atmosphere, 
or from the crashing on earth or at sea of radrologlcal debns In order to handle these 
hazards, fast of all technrcal measures need to be taken, such as provldmg the satellrte 
wnh an automabc secunty system allowrng the reactor to be separated from the space 
Object and to be boosted towards a “safe” orbrt, sufflclently high to allow the nuclear 
matenal to drsmtegrate Another measure would be to provide the satelkte with a system 
of contarnment of nuclear power for Intact landmg In fact, all technrcal precautions to 
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ekmmate or mmlrnlze radloactlve contammatlon In case of an mcldent at the launching 
dunng the mlsslon or dunng the return of the satelltte must be taken Beslde these 
technlcal measures, appropnate radlatlon protectton measures must be taken to protect the 
public and the environment, both under normal and accidental condmons of use of NPS 

When usmg space ObpCtS with nuclear power sources, states should see to It that 
such use IS In conformity with the exlstmg and mternatlonally recognized basic standards 
relatmg to radlatlon protection In particular, the radlatlon risks should comply with the 
recommendations establlshed by the InternatIonal Commlsston on RadIological ProtectIon 
(ICRP) Until now there has been much concern with the preventnon of nuclear accidents 
on earth and sea International standards have been established by spectallsed agencies of 
the Umted Nattons (IAEA, WHO, ILO, IMO, UN Scientific CommIttee for study of atomic 
radlatlon effects) and by reglonal organlsatlons (OECD, Euratoml This has been done In 
co-operation with the ICRP whtch IS a non-governmental Independent speclallsed 
organlsatlon which has been able, through its moral and sclentlflc authortty, to accomplish 
an tmmense task m the field of harmonlsatlon of the various regulations The 
recommendations of the ICRP should therefore be the basis of appropriate protection 
measures agamst radlatlon m case of the use of NPS In space Even If these 
recommendations have no legal bmdtng force for the States PartIes they, as well as other 
InternatIonal orgamsatlons concerned by thus matter have tn fact Incorporated them In their 
national or mternattonal leglslatton and apply them In their day-to-day operations 

The previous general recommendations of the ICRPconcern~ng exposure to radlatlons 
dated from 1977 Smce then however radlatlon protectlo” has undergone malor 
developments and a revaluation of the nsk factors related to radiation was therefore 
required In order to take account of new sclentlflc data and notably of the lessons learned 
from the Chernobyl accident, the ICRP began a general review of Its recommendations In 
1987 This review led to modlflcatlons of the basic system for the llmltatlon of radlatlon 
levels, and in particular to a reductton of the Ilmlts of those levels actually In force for 
workers and population In 1991, the rewew resulted In recommendations for new 
exposure levels to lonlzmg radtatlons’ 

The recommendations on radIologIcal protectlon of the ICRP are based on the Idea 
that States should (al adopt no practice unless Its mtroductton produces a posltlve net 
benefit, (b) keep all exposures as low as reasonably achievable, economic and social 
factors bemg taken Into account, and (cl not permit that the dose equfvalent to lndlvlduals 
exceed the ltimlts recommended for the appropriate circumstances by the Commlsslon’ 
What are these llmlts7 

Accordmg to the guldelmes relatmg to the exposure of the public to radlatlons, the 
ICRP recommends 20 mM5evert ImSv)” as annual maxlmum dose equivalents ongmatlng 
from all artlflclal radlatlon for workers, and 1 mSv” for the public The adherence to these 
basic radlatlon protectlon norms would thus Imply that the launchtng authonty takes care 
that the exposure to radlatlon dunng all phases of the functlonlng of the space object 
mcludtng a possible accident, does not exceed the dose of 1 mSv per year for the 
population tn general Of course, In wew of the speclflc charactenstlcs of the use of NPS 
In space, appropriate measures need to be taken for adequate radlatlon protectlon during 
all phases of an orbltal mlsslon Such measures should take Into account the appropriate 
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ObJeCtIVeS of radIanon protecbon for the public as established by the ICRP This IS the 
specrfic task of a working group of the Sclennfrc and Technrcal Subcommittee of COPUOS 

Thus, rn order to protect mdrvrduals, collectrvmes and the biosphere against 
radrologtcal hazards, States which launch or exploit space Objects carrymg NPS must 
comply with the exrstrng nuclear legislation, VIZ the relevant international daectrves which 
are generally accepted in the field of radrabon protection 

Legal obbgabons concernrng other safety standards can be found rn the mternabonal 
law of the sea for the case of radroacbve pollution of the seas, and m the treaties 
governmg the actwmes of states In outer space, and of course m mternatronal 
envrronmental law” 

As far as risks of radloactrve contammatron of the sea by the crashmg of radroacbve 
space debns IS concerned, only the 1958 Conventron on the Hugh Seas provrdes in its 
Artrcle 25 that States should co-operate with the competent mternabonal organisations in 
taking measures for the prevention of pollutron of the seas resultrng from any acbvmes 
wrth radroactwe materials However, there are no specrfrc provrsrons on radioactive 
pollution in the 1982 Conventron on the Law of the Sea, apart from the general provrsrons 
of Part XII of the Convention concernmg the protectron and preservatron of the marine 
environment. which arm at preventmg, kmmng and managmg pollution of the manne 
envrronment’3 

Regardrng the risks of contamrnabon of the outer space environment and the earth 
envrronment, Artrcle IX of the 1967 Space Treaty requrres that States Partres conduct therr 
space acbvmes ‘so as to avord therr harmful contammabon and also adverse changes m 
the environment of the earth” In addmon, the prowstons concerning the moon and other 
celesbal bodres as contarned rn arttcle 7 of the 1979 Moon Agreement require States 
Partres to notify In advance the Secretary General of the Unued Natrons of “all placements 
by them of radtoacbve materials on the moon and of the purposes of such placements” 
Furthermore, a procedure for advance mternatronal consultabons IS provided, rn case a 
planned actrvlty or expenence “would cause potentrally harmful Interference with acbvmes 
of other States Partles”‘4 

All the rules and measures of precautron we have just mennoned and which 
spectfrcally concern the rnformatron that must be provrded at the mternatlonal level before 
an accrdent occurs, are of fundamental Importance for managmg the consequences and 
measures that need to be taken rn a post-accrdent snuatton It IS clear that some of them 
could be considered both as pre- and as post- accrdent measures We may thank here of 
the mformabon that must be provided when the satellrte IS about to re-enter the earth’s 
atmosphere rn an uncontrolled way, as described above We may also thank of the 
assrstance that must be provrded to States whrch might be affected by the landrng or 
crashing of the space Object We will deal wrth these post-accident measures in the second 
part of thus arncle under the general headmg of “emergency measures”, whereas the thrrd 
part of the article wrll concern quesbons of lrabllrty and reparatron of damage 
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II EMERGENCY MEASURES 

1 The Prmcrples 

In addition to the aforementioned obllgattons of mformatlon and notlflcatlon, It 
appears loglcal that States whtch launched a space object wtth an NPS and retain control 
over tt should assist States that might be affected by a possible accident, by taking the 
necessary precautionary measures and by prepanng the search and recovery of the source 
and the protectlon of their population This seems even more loglcal for States which are 
members of COPUOS, because it IS exactly In these two fields, “notlftcatlon of return” and 
‘assistance to States’, that thus body could agree by consensus on the adoptton of two 
pnnclples m 1 98615 These two pnnclples are In fact a codlflcatlon of pre-exlstmg legal 
obllgatlons 

The applicable rules regardmg the obllgatlon of assistance and the planntng of 
emergency measures can agam be found In both space law and nuclear law This WIII be 
shown by a short rewew of the pnnctpal treatres actually In force 

Smce most countries, and m particular developmg countries, lack tracking faclllttes, 
one of the first obllgattons of assistance recogmzed by these trestles IS that the launchmg 
state and all other states who do have such faolltles are charged with the ldentlflcatlon 
and monltonng of any space Object of a hazardous or deleterious nature that might affect 
states located along Its orbital trajectory This obbgatlon IS partly provided by Article VI of 
the 1975 Reglstratlon Convention If the said object crashes on earth, this obllgatlon should 
be llnked with the obllgatlon of Article 514) of the 1968 Agreement on the Rescue of 
Astronauts and the Return of ObJeCtS Launched Into Outer Space This Article states that 
“a Contractmg Party which has reason to belleve that a space ObJeCt or its component 
parts dlscovered m terntory under Its Junsdlctlon or recovered by It elsewhere IS of a 
hazardous or deleterious nature, may so notify the launchmg authority, which shall 
lmmedlately take effective steps to eliminate possible danger of harm” Fmally, Article 
XXI of the 1972 Conventton on mternatlonal llablllty establishes the pnnclple that In case 
a State has suffered damage caused by a space object “presentmg a large-scale danger to 
human life or seriously interfenng with the livmg condmons of the population of the 
functlomng of vltal centers, the States Partles and In particular the launching State, shall 
examme the posslblllty of rendenng appropriate and rapld assistance to that State at Its 
request 

These provisIons are all based on the more general provIsIons of Article IX of the 
Space Treaty, which provides that “In the exploration and use of outer space States 
PartIes to the Treaty shall be gufded by the pnnclple of co-operatton and mutual 
assistance” They are also In conformtty with the general pnnclples of InternatIonal law 
concernmg humanltanan assistance It must however be noted that these various 
provIsIons also apply to each space object which has suffered damage and has already 
crashed on earth They therefore require clanftcattons and fuller mformatton, which was 
done by consensus wlthln COPUOS m 1986 It IS clear that satellites with NPS are space 
objects of a “hazardous and deletenous” nature But In view of their nuclear power supply 
they also constitute a speclflc category whose consequences for the environment In case 
of an accident, as we have seen are stmllar to those of an accldental release of radtoacttve 
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materials from land-based nuclear installations Therefore, while preservmg thetr spectflc 
space character, regardmg the applicable law they are also - to a certam degree - sublect 
to the rules of nuclear law 

2 Crrsrs Management 

As soon as the warnmg about the breakdown of a satellite with an NPS and about 
the possible threat of a nuclear accident has been gwen, the international information 
measures as described above are applied Also, the emergency intervention plans must be 
activated immediately 

- Emergency mtervenilon plannmg 

In Apnl 1989, an OECD Nuclear Energy Agency Expert Group carned out a study on 
“emergency planning and preparedness for the re-entry mto the atmosphere of nuclear 
powered satellites”“’ One of the conclusions of the meetmg was that the “efflclency of 
the emergency response In case of an accldental re-entry depends on several factors of 
which two of the most Important are 

- the accuracy of the predIctIons of the possible impact area, and 

- the avallabtllty of technical Information concerning the radlatlon source ” 

Concernmg this last point, it IS known that two types of nuclear satellites have 
already been launched Into outer space nuclear reactors and radIoIsotope generators 
(RTG) The current design policy of RTGs IS to contain the radlolsotope In all foreseeable 
condltlons dunng a space mlsslon The maln radIologIcal hazard actually derives from the 
ftsslon products produced during reactor operation Thus, several accident scenanos can 
be envisaged, and they must all be consldered m the elaboration of emergency plans 

Contrary to land-based nuclear facllitles whose locatlons are well-known, the locatton 
of an NPS accident cannot be predIcted until shortly before the impact, and even then with 
very lImIted accuracy Therefore, it IS far more dlfftcult to plan and prepare organisatlons 
for an event which may occur anywhere wtthm the country or which may even concern 
many nelghbounng countries, takmg into conslderatlon that debns In the form of 
radloactlve fragments could be dispersed over a very large area By their flxed location, 
land-based reactors allow, on the contrary, for a clear delmeatlon of the area Immediately 
affected The Infrastructure to support the emergency response can be well defmed, with 
natlonal or even local Jurtsdlctlons often playmg a major role In case of an NPS accident, 
search for radloactlve debns that could be dispersed over many thousands of square 
kilometers constitutes a tremendous task which requires a different strategy and equipment 
than that used for nuclear power statlon acctdents Independently of a planning process 
for an NPS accident adopted on a natlonal basts, measures are kkely to be taken on a 
reglonal or worldwtde basis In the framework of conventlons related to asststance This 
fact may cause requests for co-operatton or assistance enllstmg speclaltzed talents, 
expertise and equipment Intervention measures m case of NPS accidents therefore fall 
wlthm the scope of the general plannmg of nuclear emergency measures at the nattonai 
level’7, but recourse to mternatlonal co-operation proves absolutely essential kf the 
Cosmos 954 case) 
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For example, what would happen if radloacttve debns fell on the European contment 
and affected especially France, Of course, the French procedures for rescue In case of a 
nuclear accident would be activated This plan for lmmedlate actlon, which IS called a 
special mterventlon plan, IS m fact an adapted version of the general plans for the 
preventnon of catastrophes, the so-called ORSEC plans, which are In force m France since 
1953 They were further speclfled and supplemented after the Chernobyl accident in 
1986’” It goes beyond the scope of this paper to discuss this procedure In detail It IS 
however Important to note that after the threat of the crash of Cosmos 1900 III October 
1988, spectal measures were added to the French mterventlon plan, m order to cope with 
this type of acodent both m terms of locatmg and recovenng the debns First of all, there 
IS an mformatlon system about nuclear accidents which occur m France and abroad (and 
which are known either through the IAEA, the EEC or a nelghbounng country) This 
mformatlon IS centralized at the General Secretanat of the lntermlnlstertal Nuclear Safety 
Committee Once the mformatlon IS obtamed, the affected areas must be located For this 
purpose, a special detectlon procedure has been establlshed which relies heavily on aerial 
surveys, In particular hebcopters belongmg to the CIVII Secunty DIrectorate and the Army 
This procedure completes the tradltlonal land-based fixed and mobile detectlon measures 
of the Central Service for Protection agamst lonlzmg Radlatlon (SCPRI under the Health 
MInIstry) and the CIVII Secunty Directorate (under the MInIstry of Intenor) After the search 
for radIoactive or suspicious debns has been completed with the help of the 
abovementjoned speclallzed alrborne means, the Atomic Energy Commlsslon (CEA) locates 
the debns, measures and controls the level of radIoactivIty removes the debns and stores 
it In a secure place, and fmally carnes out a health control of the population likely to have 
been exposed to a slgnlftcant amount of radlatlon The recovery and health mterventlon 
measures to be applied consist of the current measures carned out by the CIVII Security, 
the CEA and the SCPRI, In parttcular the avallabllity of moblle radIologIcal lnterventlon 
teams (CMIR) 

- Mutual miernatlonal asstance 

In the field of InternatIonal co-operation, France or any other State which has slgned 
bflateral or multflateral agreements on mutual assfstance m the nuclear fteld may apply for 
assistance mvolvmg, for Instance, speclallst personnel or equipment Such a request WIII 
likely be based on the Conventton on Assistance In case of a Nuclear Accident or 
RadIological Emergency concluded under the aegts of the IAEA on 26 September 1986” 
This ConventIon In fact creates an mternattonal framework to factlltate the prompt 
provIsIon of such assistance directly among the States PartIes or through the IAEA, and by 
the Agency and other mternatlonal organlsatlons 

As IS the case for the Conventton on the Early Notlflcatlon of a Nuclear Accident the 
field of actlon of this Conventton IS not lImIted to accidents with land-based nuclear 
facllmes but extends to all nuclear actlvmes It thus covers not only “nuclear accidents” 
but also “radtologlcal emergency sltuatlons” For 6 Moser” the notlon of “radlologccal 
emergency” comprises less than that of a “nuclear accident”, because It also covers a 
phenomenon which has as yet probably never resulted m any damage even though it could 
possibly cause It We WIII not go Into a detalled analysis of thts ConventIon and !ts 
appllcatlon to a nuclear accident caused by the crash of a space object with NPS on earth 
This has been done In an excellent way m various papers by Dr A Terekhov” 
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We will only recall here that avan If paragraph 1 of Artrcle 2 provides an affected 
State with a right to request assrstance, It does not many way obltge the State responsrble 
for the nuclear accldant to offer such asststance It IS therefore a soverergn right of the 
vlctrm State to choose the State best able to provrda assrstance, whether or not this State 
IS the launchmg State It IS nevertheless necessary to draw a parallel with the 
abovemenuoned provIsIons of the space treatras These provisrons attnbute an important, 
alban not compulsory”, role to the launchmg State, which IS the liable State 

We fmally have to note the important role which the Vlanna Assrstance Conventron 
attnbutes to the IAEA, to co-ordmate and faclktate mutual co-operation m case of 
emergency asslstanca and to offer, if need be, technical assistance, partrcularly m the form 
of expert servlcas and personnel trammg fcf Art 2 para 6 and Art 5) This IAEA trammg 
programma as well as Its role m the alaboratlon of emergency mterventlon plans whrch it 
has assumed for a long time m accordance with rts Statute*‘, are as we know assentlal for 
the counter-measures that need to be taken In order to mmtmrza the exposure of the public 
to an accrdental release of radroactlve matenal The basic pnnctplas It adopted for the 
planmng of an intervention are also based on the recommandatrons of the ICRP on the 
protectlon of the pubkc m case of a radrologtcal accident ” Furthermore, other mternatronal 
organcsatrons competent m the field have also adopted gurdelmes (WHO 1984, EEC 
1982, jz5 

Of course, all these oparatrons for detectton, search, recovery, sannary mtarvantron 
and communrcatrons, carrtad out wrth or wrthout mtarnatlonal assrstanca, generate 
consrdarabla costs for the States affected by the accident These costs WIII be added to 
the request for compansatton of damage suffered, whch wrll, should the occasion ansa, 
be addressed to the kabla State m the form of a clarm for compensation This last question 
leads us to the thsd part of this arbcla. whrch deals wrth kabrkty and compensation 

Ill LIABILITY AND COMPENSATION FOR DAMAGE 

The quastlon of whether or not the Issues of assrstance and kabikty should be lmked 
IS m fact a controvarsral one and has not yet bean answered m a satrsfactory way 
Moreover, the settlement of the Canadran-Sowat case concarnmg Cosmos 954 has not 
really solved the matter ” 

What do the trestles say about the problem of reimbursement of costs relatmg to 
operations for the search, recovery and return of a space oblect with an NPS which 
accldentally crashed on earth7 

Accordmg to Artrcle V para 5 of the 1968 Rescue Agreement, the launchmg State 
appears to be kable to pay for such expenses only If It requests the return of the matanal 
from the State whrch has recovered It 

If we put ourselves m the context of a nuclear accrdant or a radrologrcal emergency 
srtuatron caused by a satelkta, and If the vlctrm State ware to request the assistance of a 
State party to the IAEA or another mtarnatronal organlsatron on the basis of the 1986 
Vienna Convenbon. Arbcle 7 para 1 states that such assistance may be provrded without 
cost and that for thus matter as wall as other relevant matters the special needs of 
developing countnas and countries which do not have nuclear facllmes will be taken mto 
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account Paragraph 2 of this Article 7 nevertheless provldas the condltlons for the 
ralmbursamant of costs Incurred by the asslstmg party, when “asslstanca IS provided 
wholly or partly on a ralmbursemant basis” 

Many legal scananos are therefore posstble dapendmg on the type of accldant 
Involved, the states concerned and the claims presented However, this author balleves 
that the questton of the costs of operattons for the search, recovery and possibly return 
of the space oblect need to be dlssoclated from those Incurred for the damage to the 
environment and the population 

We are concerned here with matters of mtarnatlonal llablllty and compansatlon for 
damage which fall under the rules of axtsttng space law, and tn particular the provtslons 
the 1967 Space Treaty and the 1972 Ltablllty Conventton 

Articles VI and VII of the Space Treaty establish, m general terms, the mtarnatlonal 
llablllty of states The 1972 Llablllty ConventIon spaclflas that “a launching state shall be 
absolutely IlabIa to pay compensation for damage caused by Its space oblect on the surface 
of the earth or to alrcraft m fllght”(Art II). and that the compensation “shall be detarmmed 
m accordance with mternatlonal law and the prmclplas of lustIce and aqulty, In order to 
provlda such raparatlon m respect of the damage as WIII restore the person state or 
mtarnatlonal organlsatlon on whose behalf the claim IS presented to the condmon which 
would have axlsted If the damage had not occurred” (Art XII) 

The 1972 Convention thus appllas m general as soon as a malfunctlonlng satalllta 
causes damage to the terntory of another State Party But It IS not clear whether nuclear 
hazards such as those caused by the launchmg of nuclear reactors Into outer space are 
covered by the Convantlon First of all, It must ba noted that the Convantlon contams no 

exceptlon concerning the type of energy supply which IS used On the other hand, the term 
“damage” IS defmed In Article I(a) of the ConventIon as “any loss of life personal Injury 
other lmpalrmant of health or damage to property”, and no mantlon IS made of damage to 
the anvlronment or nuclear damage Nevertheless, this dafmmon IS sufflclantly vague and 
lackmg m praclslon to admit that It covers “nuclear damage” In that sense an agreement 
has been obtalnad at the COPUOS Legal Subcommlttae after discussions that have 
opposed, dunng a long tome Soclallst countries (which ware against the InsertIon of 
nuclear damage) and the malonty of other members (which were In favour of the 
msartlon12’ So In the case of a nuclear acctdent which causes damage to the enwronmant 

(that IS to say damage to property) or to the population, compansatlon shall be determined 
m accordance with mternatlonal law and with pnnclplas of lustlca and aqulty and shall be 
based upon the pnnctple of restlturlo II) mtegrum (so as to restore the condltlon that exlsted 
before the mcldent occurred) 

In thrs parspectrva, one might conclude that this compensation also covers the 
expanses Incurred for search, recovery and cleanmg up of the radIoactIve materials 
Incldantally, all proposals for the wordmg of pnnclpla No 9 relating to compansatlon which 
ware presented to COPUOS Included a clause to that affec?’ However slnca doubt arose 
dunng the nagotlatlons ar ,se dunng the nagotlatlons about the appllcablllty of the Space 
Llablllty ConventIon to nuclear damage” and smca the Sovlat-Canadian Protocol on the 
Cosmos 954 case did not refer axpllcltly atthar to the dlract damage or to the notlon of 
Ilabillty, one may wonder whether It would not be convanlant to refer also to the 
appllcatlon of mternatlonal conventtons regulatmg CIVII llablllty In case of a nuclear 
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accldent3” and parttcularly the provlstons of the 1963 Vlanna ConventIon on CIVII Ltablllty 
for Nuclear Damage Wlthout gomg mto the details of the field of appllcatlon of these 
ConventIons, it must be noted that the case of damage caused by a nuclear propulsion 
system of a space object does not fall wlthm the scope of atthar Conventton The Vlanna 
ConventIon of 1963 IS not applicable and It would have to be modlfled m order to Include 
this particular case The foregomg would mean that a spaclal regime should be estabkshed 
for so-called nuclear damage caused by space objects This would however be contrary to 
the Interests of the vlctlm, because nuclear law astabllshas a llablllty raglma which IS more 
favourable to the rasponstble party (In particular because the llablllty IS limIted) than the 
system of space law (which considerably llmrts the posslblllty for exoneration, smce the 
only way for a launchmg state to be exonerated from Its llablllty IS to prove the wcttm’s 
fault)“’ Nevertheless, m case of uncartamty about the posslbtlity for the vlctlms to benefit 
from the appllcatlon of these spaclftc ConventIons, they can always seek compansatlon on 
the basis of the general prmoples of mternatlonal law But still, clanflcatlons are raqutrad, 
sea on thus pomt pnnctplas Nos 8 and 9 of the project of the Legal Subcommlttaa of 
COPUOS 

CONCLUSION 

After this short revtew of the various legal instruments in force governmg the space 
actcvmes of states as well as the rules of nuclear law that might provide answers to the 
problems posed by the use of satallltes with NPS which may crash on earth, we may 
conclude that such use does not take place wtthm a legal vacuum An Important body of 
rules already exists, but these rules are very general, mcomplete and badly adapted to the 
spaciflc hazards whtch the use of nuclear energy m space antalls for man and the 
environment The tame has coma to reuse and remforce this exlstmg body of rules The UN 
project for a code of conduct provldas a step m the right directIon, but It IS slgnlflcant that 
the problems which this project encounters concern the norms based on scienttflc and 
technlcal data such as the pnnclpla relatmg to “safety avaluatlon”, or that concernmg 
“mstructlons and criteria for safe use” In this respect, we must remam optlmlstlc, because 
the elaboration of mternatlonal norms concarnmg hazards caused by the use of nuclear 
energy for tarrastnal appllcatlons has also taken may years, and these rules are still 
contmuously revised and updated 

1 Several studies have already been publlshed Cf especially He Olzhi, “Towards a new 
legal raglme for the use of Nuclear Power Sources In Outer Space”, m Journal of 
Space Law, Vol 14, No 2, 1986, pp 95-112, C 0 Chnstol, “the use of an NPS in 
Outer Space”, in Zemchft fur Luff- und We/tfaumrecht No 1 1981, p 47 et s , 
N Jasentullyana, “Multilateral nagotlatlons on the use of nuclear power sources in 
Outer Space”, m Annals of A/r and Space Law, Vol XIV, 1989 pp 297-338, and 
IISL Proceadmgs (Colloqutum Lausanne 1984, Malaga 1989, Montreal, 1991) 

2 Cf V Kopal “The use of nuclear power sources m outer space a new sat of 
Umtad Natlons Prmclples7” In Journal of Space Law, Vol 19, No 2, 1991, pp 
103-122 
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Cf UN Dot STISGISER El176 ADD 1 18 May 1988 However the launching state 
IS obllgad, accordmg to the 1979 Moon Agreement (Art 7 2) to gwa advance 
notlflcatton of the use of an NPS on board a space object launched to the Moon or 
other calestlal bodtas 

Cf UN Dot GA A/AC 1051370 30 May 1986 

Cf UNGA A RES/33-16 10 November 1978 

Conventton slgned on 26 September 1986, entered mto force on 27 October 1986 
Cf texts m Supplement to Nuclear Law Bulletm No 38, December 1986 

Sea the excellent analysis of B Moser, “The IAEA ConventIons on Early Notlflcatlon 
of a Nuclear Accident and on Asslstanca m case of a Nuclear Accldant or RadIologIcal 
Emergency” m Nuclear Law Bulletm, No 44 December 1989 pp 10 et seq 

Cf Le Monde, 14 June 1991, and Nuclear Law Bulletm No 47, June 1991 p 66 

ICRP-60, Recommendations of the ICRP, Publlcatlon No 60, Oxford, Pargamon 
Press, 1991 

The btologlcal effect of radlatton IS expressed m Slavarts (Sv) or m~lllfjlavarts (mSv) 
This affect, named “dose equivalent”, IS calculated from the absorbed dose, after a 
corractlon IS appltad which takes Into the account the type of radlatlon and Its 
locatlon In the body 

The new recommandatlons of the ICRPaspac~ally concern quantltatlva modlflcatlons 
of the 1977 recommandatlons The dose llmlt has changed from 50 mSv to 20 mSv 
on average per year for workers, and from 5 mSv to 1 mSv for the public, this dose 
may however Increase to 5 mSv for 5 years under particular circumstances 
Moreover, In case of an accldant, these 1991 recommendations Introduce a new 
concept, namely a multldtmenslonal approach which requlras, when datermInIng 
which measures should be taken a balancing of advantages and dlsadvantagas which 
the various measures of protactlon of the population may antall This approach leads 

to a dlstmctlon of levels of axamptlon and mtarvantton with spaclflc rastmtlons 

Cf A Ch KISS Orott mfemaf/onal de I’enwronnement Pans, Padona 1989 349p 
In particular “The struggle agamst several forms of pollution” pp 151-l 80 and P M 
Dupuy & M RBmond-Goullloud, “La pnzsarvatlon du mllleu mann in Tram? du nouveau 
draft de la mer Pans, EconomIca 1985 pp 979-1046 

Cf for example Artlcla 198 on “the notlflcatlon of an tmpendmg nsk of damage or 
of effective damage of the manne environment” 

On the protactlon of the space envlronmant, see K H Bockstlegal Enwronmenfal 
aspects ofact/wtlesm outer space Studlas In air and space law Vol IX C Haymans 
Verlag 1990 319 p , sea also M Bourely “La drolt da I’anvlronnamant spatial” in 
Le dro/t de I’espace aspects rkents Pans Pedona 1988 pp 299-314 

Cf UN Dot A/AC 105/379, Annex II 1986 pp 17-18 
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Cf Emergency preparedness for nuclearpowered satellites (Stockholm, 24-26 Apnl 
1989) Pans, OECD 1990 103 p 

Annexes to the aforementtoned OECD report (supra note 16, at p 67 et seq ) contam 
details on the “natlonal procedures for responding to nuclear powered satellite 
accidents” for the followmg countnes Canada, Germany, Finland, France, Italy. 
Sweden and United Ktngdom 

Cf Enerpresse no 53 17 6 May 199 1, 7p 

The ConventIon entered into force on 26 February 1987 Text publlshed In Suppl to 
Nuclear Law Bulletm, No 38, December 1986 France approved these two IAEA 
ConventIons on 6 March 1989 

Cf 9 Moser, op c/t, supra note 7 

Cf especially hbs report to the Bnghton Colloquium The 1986 /AEA Conventjons on 
nuclear acndents and the conslderatfon of the use of nuclearpower sources m outer 
space m the Legal Subcommtttee of COPUOS. AIAA, 1988 pp 403-410 

Cf the Cosmos 954 case, where Canada called for Amertcan assistance for the 
search and recovery of radioactive debns, rather than that of the USSR, which was 
the launchmg State liable for the accident 

cf IAEA Safety Senes No 55 (1981). No 72 (1985). No 81 (19861, and H E 
Collms & 6 W Emerson, “The Agency’s role In emergency planning and preparedness 
for nuclear accidents” in IAEA Bulletm Vol 25, No 3, 1983, pp 14-19 

Cf ICRP-40, Protection of the public In the event of malor radfaoon accidents 
pnnclple for plannmg, Publlcatlon No 40 Oxford Pergamon Press, 1984, analysed 
In the abovementloned OECD report, supra note 16, p 44 

Cf , specIfIcally for the European reglonal level, the study of the European 
Communmes Rad/ologlcalprotection criteria for controlling doses to the pub/x m the 
event of acodental releases of rad/oact/ve mater/a/ EEC Brussels, 1982 

In the settlement of this case, Canada based Its claim to the Sovlet Union on 
provIsIons of the Llablllty ConventIon and obtamed compensation IapproxImately 50 
per cent of the amount ongmally clatmed), but the Sovlet Umon made the payment 
without however acceptmg llablllty 

For a detalled report on several of the arguments that were used, see In particular W 
Foster “The ConventIon on InternatIonal llablllty for damage caused by space 
objects”, m Canadian Yearbook of lnternabonal Law, 1972, p 155, and N 
Jasentullyana, op c/t, supra note 1 at pp 306-307 

Cf UN Dot A AC 105/484 17 Aprtl 199 1, Annex IV p 32-46 to the Report of the 
Legal Subcomm/ttee on the work of /ts 30th Sess/on (25 March - 12 April 1991 I 
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29 The acceptance of the notlon that nuclear damage was Included was in fact rather 
tacit than explicit cf note 27 

30 Conventions In the field of nuclear energy, Pans (1960) Brussels (1963) Protocols 

(1964, 1982). and Vtenna (1963) On these ConventIons cf J Hebert “Le rque 
nuclbalre ” In Juns-classeurs 1975, fast 5 and P Reyners, “Regime special de 
responsabllltb clvile nucl6alre” In IAEA Regulation of nuclearactwmes, Vienna 1986 
(Legal Senes No 13) 

31 Cf our paper “QuestIons d’actuallt6 en mat&e de drolt de I’espace” In Annuaue 
FranFats de Drort lnternatronal 1978 p 912, and J D Thkraulaz Droolt de I’espace 
et responsabht6 Thesis Lausanne 1971, especially p 222, p 238 
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Some ReflectIons About Law and Ethtcs 
A Swedrsh answer to Prerre Strohl’s article “Radmactrve Waste Management 

Ethrcs. Law and Policy” 

By L otta Westerhall’ 

In troduc t/on 

Pierre Strohl has wntten an lnterestmg article entltled “RadIoactIve Waste 
Management Ethics, Law and Policy in Nuclear Law Bulletm No 46, December 1990 He 
used as a basis a report by Lars Persson on a semmar organlsed in 1987 In Sweden by 
KASAM l l Thus report, named “Nuclear Waste Management -- Ethtcal Conslderatlons for 
the Law-maker” was also published In Nuclear Law Bulletm No 43, June 1989 Strohl says 
In his article that “ethlcal analyses are not able to resolve the uncertamtles relatmg to 
long-term risks and can only help us defme what standards of behavlour we should adopt 
here and now” (p 15) Wlthout dIscussIng the nature of the concept of UncertaIntIes 
(solvtng them from a technological point of view with oblecttve truth or from a personal 
purpose-creatmg point of view with the subjective truths), I agree with Strohl that ethlcal 
norms can help us define what standards of behavlour we should adopt here and now, and 
also that “the safety of tndlvlduals and the community requires a certain degree of stablltty 
both as regards the law and the Instruments for lmplementtng It” (p 20) The necessary 
continuous rnteractlon between law and ethics has, however, too small a space m the 
article In the followmg I will try to explam my view of the Interactton between legal norms 
and ethlcal norms First, however, I WIII remtnd the reader that there are many differences 
between the Swedish law system with Its Germantc tradttlons and the Anglo-Amencan 
case law system 

Crws of Legmmlsation 

There are several factors lndtcatmg that the tradltlonal legal regulation In a society llke 
Sweden IS undergomg a cnsfs of legmmlsatton It IS a common wldespread opmlon In 
Sweden that there IS too much leglslatton The dommant polItIcal Ideology, clearly 
vlsuallzed cn the Constltutcon of 1974, demands that every public declslon and every public 
measure mvolvmg the cmzens’ IIves and freedom, must be supported by the wrttten 
leglslatlon, thereby bemg equipped with a “democratic legltlmlsatlon” Also, the lower 
Instances m the hierarchy of authontles exercise a pressure on higher and more central 
authonttes to supply rules or at least general outltnes partly to avoid dlfflcult problems of 
tnterpretatlon, partly to be able to justify their own executive power More and more often 

l Professor of Soctal Law, Lund Law School, Sweden Responslbtltty for the Ideas 
expressed and the facts given rests solely with the author 

l * KASAM Swedish Consultative Committee for Nuclear Waste Management 
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the legmmlsatton of “the people’s ~111” IS questloned A growmg consciousness of the 
dangers of the oppression of the majonty has been formulated in several quarters for 

Instance In the alternative proposal of a Constttutlon publlshed as number 1 In the Public 
CornmIssIons of the Cmzens [MOU’ 1988 11 “The reflexwe” or “the responswe law” IS 
said to be the successor to the “Welfare State” This means a type of society In which the 
State - Instead of makrng a fme-meshed system of rules for the condltlons of the people 
and for the contents of public benefits - will provide the general rules, whereas the 

concerned cmzens themselves decide which rules WIII be In force for them more directly 
The opmlon of every Interested person WIII be heard Thts WIII lead to non-bureaucracy, 
self-admmlstratlon, pnvatlzatlon, etc 

Let us look at the legal system we have today, which IS conveyed by democratic 
Ideology maklng an effort to gwe the acts special sanctity by refernng to “the people’s 
~111” The pnnclple of the sovereignty of the people IS pronounced In the Constltutlon Act 
1 1 “All publz power IS exercised under the wntten laws” 

Even if the power of the leglslatlon Itself IS legltlmlzed wtth help from the Ideology of 
“the people’s ~111” thus says nothmg about the Ideology behmd the structure and the 
content of the legal system In a dIscussIon you WIII quite often hear the statement that 

the law IS ldeologlcally impovenshed Is that true’ 

The Collectwe Feature of the Legal Rules 

In reply I would llke to start pomtmg at the collectwe feature of the legal rules The 
laws concern many people, in most cases everyone Included In the Swedish judlclal 
system Of course, the norms are expressed In the relatlonshtp between people The 
relationshIp between people mdwtduals or groups, IS characterized by power and 
dependence The human bemg IS by his nature tightly connected to collectwe ambltlons 
There has always been a reference to ethlcal valuations when trymg to protect the weak 
This IS a charactenstlc of what we normally call “the legal State” which IS based on “the 
ethlcal State’ “The legal State” gwes Its cmzens both secunty and lnsecunty Under the 
protectlon of the State the mdlwdual should be able to demand his/her nghts The State 
WIII help the lndlvldual to obtam his nghts and protectnon agamst mjustlce At the same 
time there IS never an absolute guarantee that the State will not exceed Its power 
However, the questlon of the ethlcal responslblhty of society still IS not quite an empty 
phrase The collective responslblllty 1s wlthout any doubt connected with the idea of 
sohdanty The thought of solldanty IS built on the opmlon that people’s condmons are 

changeable for Instance, weak people’s sltuatlons A large part of the leglslatlon IS just 

about this Our responslblllty for weak people m society IS based on the mutual dependence 
that characterizes our lwes together with other persons This IS why ethlcal and legal norms 
are so mtlmately bound together There are many examples of this Ethlcal norms llke legal 
norms both show the two faces of morality namely legmmlzatlon of power and protectjon 
agamst power The norms are m everyday language, nothmg more than rules or general 

outlmes with the task of promoting a certam purpose or achlevlng an expected Ideal, a 
goal Legal and ethIcal declslons are almed at maklng well-consldered settlements based 

. Note by the Secretariat MOU = Memorandum of Understanding 
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on enhghtened and good grounds It IS not )ust a question of mtellectual handlmg of facts 
It IS clear that there are many dtfferent valuations to constder There are normatwe 
concepts m the legal sphere as well as In the ethtcal sphere The connection between 
“ought to” and “be” and between valumg words and descnbmg words IS well-known 

Goal Ratlonahty 

The mam Interest of “the legal State” IS to solve conflicts In a uniform and lust way 
m accordance w&h the words of the law, usually called “norm ratlonahty” The welfare 
State on the other hand IS characterized by “goa/ ratfonahty” The welfare goals are the 
pnnts, not the norms themselves They do not have the purpose of solvmg conflicts but 
have been shaped to a resource d/stnbotmg object, markmg large parts of public law, for 
Instance soctal law and environmental law We have so-called goal-paragraphs with strong 
Ideologtcal colour m a couple of acts, m which the respect for human dlgnlty IS a central 
factor The catalogue of freedom and nghts m the Constltutlon IS built on the pnnciple of 
human dlgnlty This value IS a fundamental ethlcal concept meanmg that every man has 
a value of herihls own which IS Independent of the qualmes she/he has and independent 
of the outer circumstances under which she/he IS Iivmg lmpllclt in the idea of human 
dignity there IS also the notton that all men have an equal value Thus means that each 
mdwidual WIII have the same human nghts and the same possiblltty to have these nghts 
respected, Independently of physlcal, mental, and social condmons From a legal pomt of 
view society IS a unit of solldanty lncludmg everybody “It IS the environment that has to 
adapt to man and not the opposite” IS a pnnclple that social law IS based upon 

The Apphcat/on of Law 

The ethical dimension WIII be seen more clearly m the appllcatton of the law m which 
the Idea underlymg the leglslatton WIII fmd its concrete expression With legislation 
provldmg solely the general frame, it IS m its appllcatlon that the legal conditions are 
speclfled and WIII lose some of their various meamngs and their vagueness Often, the 
process of tmplementatlon and appllcatton provides the person who WIII apply the law with 
several posslbrlltles. and thus with posslbllmes to observe how the ethlcal pnnciples 
Influence the legal system m many ways There IS quite a difference between legal 
appllcatlon in routme cases and In “more difficult cases” The leglslatlon m the field of 
nuclear law (IIke m many other fields of law) IS full of “value-open” expresslons, needing 
a well-developed ethlcal estimation scheme, deeply rooted in ethical fundamentals on which 
all cwtllsed countnes are based Valuation cannot be avoided when applymg, for Instance, 
the Swedish Radiation Protectlon Act SectIon 8 provides that radianon protection shall 
functton “satlsfactonly”, Sectlon 10 refers to “adequate” protectlon agatnst Injury to people 
and animals and damage to the envtronment, and Sectlon 14 to the sltuatlon where the 
nuclear device IS “rendered harmless” And In the Nuclear Actwmes Act valuations have 
to be made in order to decide when “evident reasons” for wlthdrawal of a licence exist 

Pnnclples of Value and Rules 

What then IS the difference between a prmclple of value and a rule? In a situation 
standardized by a rule, there are lust two posslbllitles to follow the rule or not to follow 
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the rule Thus, the rule sets a llmlt - clear or vague - between the forblddan and the 
permItted, that which IS commanded or that which IS not If an actlon respectmg a state 
of thmgs IS placed on the right side of the Ilmlt, the actual decree or prohIbItion IS obeyed 
It does not matter how close to the limit the actlon or the state WIN be A rule quallfles 
cartam acts as II-I accordance or m dlscordanca with the rule There are lust these two 
posslbllmas A prmclpla of value, on the other hand, quakfles an action, a parson etc as 
more or less good It IS posslbla to grade a quallflcatlon 

To Cure or to Keep One’s Eyes Shut 

Laglslation concarnmg sttuatlons or risk m the long-term m the nuclear flald has as 
mentlonad already, many slmllantlas to laglslatlon m other ffelds for Instance medlcal 
health care ragulatlon The concepts of dlsaase, nsk of mfectlon and suffanng are 
Important to analysa m the context of madlcal law but WIII also be useful In the context of 
nuclear law For all these concepts there are three different approaches namely the 
tachnologlcal approach (oblactlve truth), the classlfymg approach (social truth), and the 
personal purpose-creatmg approach (subjectlva truth) All three approaches mfluanca each 
other The legal rule belongs to the classlfymg approach From a legal-admmistratlve point 
of v~aw, dlsaase IS, for Instance, to fulfll the condltlons of obtammg slcknass allowance 
The social land legal) truth about risks of mfactlon create sharp Ilmlts, where raallty IS 
diffuse There are llmlts saymg hare we have an Infected area here we do not have such 
an area In our culture with advanced tachnlquas both m mdustnal productlon and social 
care, suffermg IS a sltuatlon that lmmedtataly calls for measures We have a low threshold 
of pam, which has the advantage that we do not accept any paln that we can do 
somathmg about The dlsadvantagas of this low threshold IS that we lust cannot stand 
suffermg that cannot be removed or assentlally mltlgated The nsk IS that there WIII be such 
a general atbtuda towards suffarmg and death that they are not allowed to exist In the 
tachnologlcal connectlon there IS no knowledge about what to do with the plcturas of the 
tragic nature of life when the programmas of measure are fmshad In many sltuatlons the 
altarnatwes seam to be atthar to cure or to keep one’s eyes shut Soclaty concentrates a 
great deal of suffarmg wlthm closed mst&utlons such as pnsons, mental hospitals and other 
astabkshmants, and theadmmistrators of such mstltutlons know how a tachnlcally-onantad 
opmlon would react That the public be confronted with pam and suffarmg which cannot 
be prevented seems to be the harder alternatlve to that of havmg these closed worlds 
exlstmg as they are 

In conclusion, I thmk that It IS very Important to arrange such sammars as the KASAM 
Seminar, and from them to gam much knowledge of oblectlve, social, and sublectlva truths, 
which can than grow and develop 
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CASE LAW AND 
ADMINISTRATIVE DECISIONS 

CASE LA W 

United States 

Shod Tort Law Treat an Internal Exposure Differently than it Treats an tktemal 
Exposure?* 

Withm the nuclear industry there IS an acceptance that external radiation exposures 
to workers are a necessary element of runnmg a nuclear plant No manager can expect to 
get necessary work performed during a bnef outage wlthout acceptmg a slgniflcant amount 
of person-rem to the workforce An expectation of zero external exposure to workers IS 

unreasonable and unraahstic 

Internal exposures do not follow this same pattern of logic and expanance It IS 

possible to use respiratory protectton and ant+contammatlon clothmg to yteld a much 
greater dafanca against internal exposure than can be obtamed agamst external exposure 
These health physics practices have become standard protacttva measures at nuclear 
faolmes and are responsible for the fact that the vast majonty of nuclear workers do not 
experience any appraclabla measurable Internal contammatlon An expectation of zero 
Internal exposures IS both more reasonable and more reallstlc 

As more radiation cases are being resolved by the courts, the question IS anslng as 
to whether the law ought to treat cases mvolvmg an Internal exposure differently than It 
treats cases mvolvmg an external exposure The first slgnlfkzant Internal exposure case was 
the Sllkwood case Karen Sllkwood racalvad approxtmataly one-fourth of a maxlmum 
parmlsslbla body burden of radIoactIve matanals, and the lury found that to be worth $10 5 
mllllon Most of the slgnlflcant cases smca Sllkwood have bean cases mvolvmg only an 
external exposure In O’Conner v Commonwealth Edison, a federal judge held that a 

l Donald E Jose and Davtd J Wledls wrote thts artlcla for Nuclear News, Vol 34, No 
1 1, September 1991 They are attorneys who specialize m radlatlon Iitlgation at the 
Philadalphla law firm of Pepper, Ham&on and Scheatz This article IS reproduced by 
kmd parmlsslon of the authors and the adltor of Nuclear News Responslbllity for the 
ideas expressed and the facts given rests solely with the authors 
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utlllty’s compllanca with the Nuclear Regulatory Commission numancal dose llmlts found 

m 10 CFR Part 20 101 WIII msulata that utlllty from a nagllgence lawsult On 26 Apnl 
1991, another federal judge extended thts new legal doctnna to a case mvolvmg an Internal 
exposure regulated by 10 CFR Part 20 103 

The Hennessy case 

Mtchael J Hannessy IS a pIpefItter and welder who worked for various contractors 
at Commonwealth Edtson’s nuclear power plants Accordmg to his film badges. he recalvad 
the followmg whole-body external exposures 1 732 rem m 1979, 3 880 ram In 1981 
1 470 rem m 1982,3 025 rem m 1983,3 940 rem m 1984, and 2 092 ram m 1985 Ha 
expressed no undue concern over these whole-body external exposures anther at the tlma 

they ware racelvad or durmg the lmgatlon Under the O’Connar doctrine, Commonwealth 
Edison could not ba found negligent for allowmg such exposures because they ware wIthIn 
the federal regulatory limits [lo CFR Part 20 1011 

In 1981, during routme axlt whole-body count, the utlllty dlscovarad that Hennessy 
had also recalvad an Internal contammatlon of 109 nanocunes of cobalt 60 Hennassy 
became alarmed and sought advice from utlllty health physlclsts as wall as from the NRC 
onslta Inspector as to the possible health consequences of such an Internal contammatlon 
Ha was told that It was a mmor amount and that ha should not worry about It Nina 

months later, ha saw his family doctor, complammg of gastnc dlstrass and axprassmg 
concern about the posslbla health consequences of radlatlon exposure Another year 

passed before he saw a second doctor and speclflcally expressed concern over his Internal 
contammatlon Four years than passed before ha returned to his family doctor with 
contmuad complamts of abdommal pam and concern over his radlatlon exposure At that 
tlma, an ulcer was Idantlflad, and his famiy doctor expressed the opmlon that the ulcer had 

axlstad smce hts first vlslt and was caused by Hannessy’s worry about his radlatlon 
exposure MeanwhIle Hannessy had sued Commonwealth Edison (CornEd), clalmlng that 

he had suffered unspeclfled physlcal InJury, amotlonal distress, and fear of cancer as a 
result of the utility’s negllgance 

After years of lltlgatlon and axtenstve dlscovery, the Unlted States Dtstnct Court for 

the Northern Dlstnct of Illmols dlsmlssed Hannassy’s lawsun wlthout allowlng It to go to 
tnal The Court wrote 

“Under the Coda of Federal Regulations it IS permlsslbla for a 
worker to Inhale spaclfled quantltlas of radlonuckdas durmg a glvan 
quarter of the year The parmlsslble quantity of cobalt 60 (known 
as the ‘Sactlon 103 Ouanttty’) IS 5670 nanocunas per quarter [ 10 
CFR Part 20 1031 

On 11 March 1981 the amount of Hennassy’s Internal 
contammatlon was measured at 109 nanocunes 

Accordmg to the uncontested opmlon of Dr John R Frazlar, a 
ComEd wltnass, an Internal contammatlon of 109 nanocunas of 
cobalt 60 will glva Hannessy a ‘50-year commttted dose’ of 24 
mllllram 
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Accordmg to the afftdavlt tastlmony of another ComEd wltnass, 
Dr Eugene L Saengar, Hennassy’s Internal 50-year commltted dose 
of 24 millrem exposure was very small and there IS no posslblllty 
of adverse bIologIcal effects from such an exposure 

Hannessy has mdlcatad that ha does not fear future injury or 
cancer from any of his external doses, totalmg over 16 000 milkrem 
(16 rem), but rather suffers emotional dlstrass as a result solely of 
has concern about posslbla future affects from the 1981 mcldent 
resulting m 24 mllllram of internal radtatlon dose exposure 

ComEd focuses on the fact that Hennessy’s level of 
contammatlon and exposure was wall wlthm the parmlsslbla dose 
llmlts establlshed by the Nuclear Regulatory Commission That fact 
IS slgnlflcant If we, at ComEd’s urgmg, accept that fact as 
undisputed and accept the federal llmlts as concluslva evldance of 
the standard of care owed to radtatlon workers such as Hennassy 

[Wle now consider Hennessy’s contentIon that compllanca with 
the federal limits should only be consldarad as some evldance of the 
standard of care, but not as concluslva proof In support of that 
proposltlon Hennassy relies pnmanly on SIlkwood 

In a recent case m this dlstnct, however, a case that presented 
the same Issue and the same obJectIon from a plamtiff, Judge Mihm 
concluded that compllanca with the federal llmlts should constltuta 
conclusive avtdence of the standard of care, rather than simply 
some avldance of care [cltatton omlttadl In O’Conner, Judge Mlhm 
carefully articulated reasons to support his holdmg and we fmd 
those reasons generally persuasive [cltatton omtttadl Accordmgly. 
we hkawlsa conclude that compllanca with the federal parmlsslble 
dose Iimlts, found at 10 CFR Part 20 103, should conclusively 
estabhsh that the apphcable standard of care was met m thus case 

Insofar as the Sllkwood tnal court’s dacislon and the declslon m 
Mallmkrodt may be read to allow recovery under state law based 
simply on evidence of a level of exposure less than that permltted 
by federal ragulatlons, we respectfully dlsagrea with those 
daclslons ” 

Dmussron pomts 

The Court want on to discuss the ALARA* concept, the raqulremants for a valid 
emotional distress claim, whether an ulcer constltutas a sufflclent physlcal manifestation 
of amotlonal dlstrass to get before a jury, the elements for an Increased nsk of cancer 

l Note by the Secretariat ALARA = As Low As Reasonably Achlavabla 
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claim, one of the requirements for stnct Ilablllty, and the clatm that an Internal 
contammatlon IS a battery A discussIon of the Court’s comments on these other Issues 
IS beyond the scope of thus artlcla The Items of key Importance are that Hannassy adopts 
the O’Conner doctrma expands It to cover Internal exposures and starts to undarmma the 
vary foundations of the Sllkwood case That 1s why It IS a slgntiflcant step cn the ongomg 
development of the law of radlatlon lmgatlon 

Some lssuas ramam, however WIII the O’Connar doctrma also be expanded to cover 
claims of ganatlcally dafactlve chtldran whose parent racalvad a parmlsslble occupational 
radiation exposure7 Wdl a clear and repeated ALARA violation which nonetheless results 
in a dose Mow the regulatory kmlts, fall under the O’Connar doctrine or be held to be an 
exceptton to that doctrma7 If the Sdkwood case were flied today, could It survlva a motion 
for summary judgment m light of O’Conner and Hennessy? The law does not answer 
quastlons such as these m the abstract It answers them only m the spaclflc factual 
context of whatever cases happen to come before the courts for rasolutlon We WIII have 

to wait and watch how other courts resolve the spaclflc cases before them as the new law 
of lmgatlon develops 

ADMINISTRA TIVE DECISIONS 

Switzerland 

Central Reposttoty for Intermediate Storage of Radfoactnre Waste 119901 

On 16 July 1990, the ZWILAG Zwlschanlager Wiiranlmgan Ltd Company submlttad 
an application to the Federal Chancellery for a general hcence for the construction of a 
raposltory for the mtermedrafe storage of low, medium and high-level radIoactIve waste 
This Company IS made up of SWISS nuclear power plant operators 

ZWILAG has applied for a licanca to construct Its mtarmadlata raposltory on the 
grounds of the Paul Scharrar lnstltute at Wuranlmgan (Argau canton) This lnstltuta IS an 
astabllshment governed by publtc law (belongmg to the SWISS ConfederatIon) and under 
the Federal Polytachnlc Schools Council It spaclallsas m multldlsclplmary research In 
natural sciences and engmeermg The Institute’s research work also covers nuclear physics 
and nuclear technology (nuclear safety and radtoactlva waste disposal) Only cartann 
premises of the Institute are classlfled as nuclear mstallatlons wlthm the maanmg of SWISS 
atomic laglslatlon (see Nuclear Law Bullatm No 41) 
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ZWILAG has asked the ConfederatIon to grant It surface nghts’ to the land of the 
Paul Scharrer Institute so as to build its mtermadlate repository 

The general consultation procedure (mdlvlduals, cantons, communes and organlsations) IS 
m progress It IS expected that the Federal Counctl WIII decide on the appltcatlon early m 
1993 and ask Parliament for its approval 

Muhleberg Nuclear Power Plant - Consultatron by Vote of Bern Canton Electorate 119921 

On 16 February 1992, the Barn canton electors opposed by 51 4 per cant agamst 
48 6 par cant m favour the appllcatlon of the Forces Motncas Barnotsas (FMB), the 
operators of the Muhlaberg nuclear power plant, for an unllmltad operating llcance as wall 
a 10 par cant tncraasa of Its thermal power 

The Government and Parllamant of the Barn canton had given a favourabla pnor 
opmion on the appllcatlon This public consultation IS only consultative m nature and IS not 
bmdmg on the SWISS Government The Federal Council WIII have to take a fmal daclslon on 
FMB’s application m the second half of 1992 

The techmcal expert tests undertaken by the Prmclpal Divlslon for the Safety of 
Nuclear lnstallatlons (DSN) and the Federal Commlsslon for the Safety of Nuclear 
Installations (CSA) have concluded m favour of the FMB’s appltcatlon 

l Note by the Secretariat Surface rights to land Intended for use as a bullding s&a 
whtch are granted by owner 
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NATIONAL LEGISLATIVE 
AND REGULATORY ACTIVITIES 

Belgium 

ORGANISATION AND STRUCTURE 

Act end Ord8f Amen&g the Mandate of ONDRAF (1991) 

The Natlonal Body for RadIoactIve Waste and F~ss~le Materials (ONDRAF) was 
establIshed by an Act of 8 August 1980, supplemented by a Royal Order of 

30 March 1981 determmmg Its dunes and operatmg condlttons (see Nuclear Law 
Bulletm No 27) An Act of 11 January 1991 amends the 1980 Act to redefme and clanfy 
ONDRAF’s mandate and duties (published m the Monlteur beige of 12 February 199 1) The 
Royal Order of 198 1 was also amended accordmgly by a Royal Order of 16 October 199 1 
(Monlteur belge of 22 November 199 1) 

ONDRAF has been given new duties mamly regardmg management of foreign waste 
on natlonal terntory (which it cannot undertake wlthout pnor authonsatlon by Its 
supervisory authority, the Mmlstry of Economic Affairs), management of spent fuel and 
decommissioning of nuclear mstallatlons The purpose of the amending Act was also to 
secure fmancmg of the safe management of nuclear waste, ennched flsslle materials and 
plutomum-bearing matenal whose ennchment exceeds the level speclfled by Royal Order 
as well as that of fresh and spent fuel the use of which has not been decided The 1991 
Act further provides for the fmancmg of decommlsslonmg operations, possibly through a 

Fund estabkshed m ONDRAF’s account and for the constltutlon of funds to meet cases 
of bankruptcy or default by producers 

The 1991 Royal Order amends and supplements the prowslons of the 1981 Order 
dealmg with the duties and resources of ONDRAF Its d&es Include, Inter alla, treatment 
and condmonmg of waste on behalf of producers wlthout the necessary facllltles, tralnlng 
of speclaksts for such work for the producers with such facllmes, transport, storage and 
disposal of radIoactIve waste, transport and storage of certain ennched flsslle materials and 
plutonium-beanng materials As regards decommlssloned nuclear Installations, ONDRAF 
must establish management programmes for the resultmg waste and must also 
decommlsslon a nuclear mstallatlon at the operator’s request or If he defaults To carry out 
this work ONDRAF IS fmanced by appropnatlons In the budget of the MInIstry of Economic 

Affairs, by occasional subsIdles and revenues for services rendered 

Creatmn of en lnstrfute for Emergency Pfammg 119911 

A Royal Order of 29 July 1991 (publIshed In Monlteur beige of 14 September 1991) 

sets up a Higher lnstltute for Emergency Planning m accordance with national leglslatlon 
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on protectlon agamst malor mdustnal risks and European Community Council 
Dlrectlve 89/618/Euratom of 27 November 1989 on mformmg the general public about 
health protectlon measures to be applted and steps to be taken m the event of a 
radIologIcal emergency (the text of the Dlrectlve IS reproduced m Nuclear Law 
Bulletin No 45, see also Bulletm No 48) 

The Institute’s duties include 

- orgamsmg trammg for emergency planning and assistance, 

- promotmg the exchange of Ideas on emergency plannmg between the authontles 
and operators of installations which could generate major risks,, including nuclear 
installations, 

- dlssemmatmg adequate and regularly updated mformatlon to persons involved m 
emergency assistance on the risks they mcur and the protectlon measures to be 
taken 

The Board of the Institute includes representatives of the different Mmistnes, reglonal 
authontces, various mdustnes, as well as sclentlsts and Insurers 

The lnstltute organlses conferences, semmars, study groups and slmulatlon exercises 
m performance of its duties 

CIeatrOn of 8 Commissmn for Assessmg Nde8r infOrm8tlOrI /l!?gl) 

A Mmlstenal Order of 12 November 1991 (publIshed In Monlteur beige of 
11 December 1991) sets up under the Mmlstry of Economic Affairs a Commtsslon 
responsible for assessmg mformatlon m the nuclear field 

The Commlsslon must ensure thatthe pubkc IS kept Informed on the techntcal, health, 
ecological, economic and fmancial aspects of nuclear energy, and advises the Secretary of 
State for Energy on the condmons for mformmg the public and proposes methods for 
dlssemmatmg such InformatIon 

The Commission IS made up of Members of Padlament from constltuencles directly 
concerned by nuclear mstallatlons, specialists m mformatlon technology and representatives 
of nature and environment associations, unions as well as scientists and economists 

RADIATION PROTECTION 

Royal Orders Reiatmg to Emergency p/ans for NUCfe8r Rsks 119911 

A Royal Order of 6 September 1991 (published m Monlteur belge of 5 October 1991) 
amends the Royal Order of 28 February 1963, as amended, laymg down the general 
regulations on protectlon of the public and workers agamst the hazards of lonizmg 
radlatlons The 1963 Royal Order has been amended to take mto account the above- 
mentioned Community Directive 89/618/Euratom on Informing the general public about 
health protectlon measures and steps to be taken m the event of a radIologIcal emergency 
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To Implement this amendment, another Royal Order was adopted on 
27 September 1991 (publIshed m Monlteur belge of 21 January 1992) establlshmg an 
emergency plan for nuclear risks on the natlonal terntory 

The emergency plan IS to serve as guidance for the protectlon measures to be taken 
whenever necessary It estabkshes the duties of the different services and bodies In 
accordance with their responslblllttes under the national laws and regulations The plan 
which describes the general organtsatton, must be supplemented by mterventton plans at 
the different actlon levels by the provmclal authorities, the communal authonttes and the 

various services and mstltutlons concerned 

This plan mamly concerns large nuclear mstallatlons and transport of nuclear fuels and 
radIoactIve matenals, however, lower risks from other actlvltles are also covered 

Brazil 

GENERAL LEGISLATION 

Draft L@tmn on the N8trOnal Nuclear Energy Pohcy 11992) 

In a Message dated 18 February 1992 the President of Brazil presented to Congress 
draft leglslatlon on the natlonal pokey on nuclear energy 

The BIII estabkshes the pnnclples of nuclear power development in Brazil and the 
onentatlon of work to this effect It provides m particular that work should be onented to 
cover achievements m the overall nuclear fuel cycle through natlonal technology This 
should Include, mter alla, nuclear power plant projects nuclear materials productlon plant 

projects, promotmg the use of nuclear technology for health, agncultural, mdustnal and 

envlronmental protectlon purposes, prospectmg for uranium and establlshlng reserves 
ensurmg the safety of nuclear activltles, etc 

The BIII also speclfles that m the framework of mternatlonal technological mdustnal 
and commercial co-operation the development of nuclear technology and Industry should 
take mto account a balance between technology and preservation of the enwronment 

NUCLEAR-POWERED SHIPS 

Resolution on the Use of Bmzd’s Harboun, Bays and Terntonel Waters by Nuclear-Powered 
sJnP8 11991) 

By Resolution No 04 of 20 November 1991, the Natlonal Atomtc Energy Commlsslon 
(CNEN) approved Regulations on the use of Brazil’s harbours bays and waters by nuclear- 

powered ships (publIshed m Dtano Oflctal of 16 December 1991) 
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The Regulations apply to all nuclear-powered ships. which must have been granted 
the authonsatlon to enter mto natlonal waters by the Brazilnan Government They lay down 
the condmons for such entry, and m particular, the documentation to be provided, namely 
a nuclear safety certtflcate and an emergency plan, m addmon to the technical 
speciftcatlons of the ship concerned 

Canada 

GENERAL LEGISLATION 

Atomrc Energy Cantrot Regul8tronS - Proposed General Amendments 119911 

The public consultation penod concernmg the amendments to the Atomic Energy 
Control Regulations, CRC, c 365, and the consequentlal amendments to the Uranium and 
Thorium Mmmg Regulations, as well as to the AEC8 Cost Recovery Fees Regulations came 
to an end on 16 January 1992 The Atomic Energy Control Board has received a number 
of comments which WIII be consldered for the version to be pubkhed In the Canada 
Gazette, Part II The general amendments WIII replace enttrely the above-mentloned 
Regulations 

The general amendments to the Regulations mcorporate changes m the regulatory 
process that have developed smce 1974, new prowsIons which address admmlstratlve law 
developments and technlcal changes m the requirements for radlatton health and safety 

ORGANISATION AND STRUCTURE 

Atomrc Energy Control Boenl Cost Recovery Fees RegId8tlonS 119911 

The above Regulations were agam amended (see Nuclear Law Bulletm No 46) on 
recommendation of the Mmlster of Energy, Mmes and Resources The amendment was 
publlshed on 24 October 1991 (SOR/91-590, Canada Gazette Part II, Vol 125, No 23) 

The amendment modtfles the kt of mstttutlons exempted from paymg cost recovery 
fees (Iicence fees) to the Atomic Energy Control Board 

The exemptlons now Include educatlonal and health care mstltutions as well as 
Departments 

51 



France 

RADIOACTIVE WASTE MANAGEMENT 

Act on R8&8CtiVe W8ste Management f 19911 

The Act relatmg to research on radmactlve waste management -- Act No 91-l 38 1 - 
-was adopted on 30 December 1991 and pubkshed in the Journal offlclel de la RBpubllque 
francalse on 1 January 1992 The Act provides that m the management of high-level long- 
kved radmactlve waste, conslderatlon should be given to protectmg nature, the 
environment and health, account bemg taken of the nghts of future generations The Act 
establishes a programme of work and research m this respect and provides that the 
Nattonal RadIoactIve Waste Management Agency - ANDRA (see Nuclear Law Bulletln 
Nos 24 and 33) IS responsible for the long-term management of radloacttve waste ANDRA 
IS a public agency henceforth under the supervisory authonty of the Mmisters for Industry, 
Research and the Environment 

The text of the Act IS reproduced m the “Texts” Chapter of this issue of the Nuclear 
Law Bulletm An analysts of I& prowslons WIII appear m the next Issue of the Bulletln 

Germany 

RADIATION PROTECTION 

Radi8tron ROteCtrOn and Nucfe8r Safety R8COmmendatrOnS /lggll 

The Radiation Protectton Commlsston (Strahlenschutzkommlslon), which IS an 
advisory body to the Federal Minister of the Environment, Nature Conservation and Reactor 
Safety, issued recommendations on pnnclples concernmg the use of areas and matenal 
which are contammated by the uranium mmmg actlvttles of the former Sowet-German 
public lImIted company “Wlsmut” m the Lander Saxony and Thurmgta (see note on the 
German-Soviet Agreement on that company In this Issue of the Nuclear Law Bulletm) 

The recommendations cover the followmg fields 

- Recommendation of 24 July 1991 (Bundesanzeiger 1991 p 5684) on the use of 
contammated sites and areas for mdustnal use. 

- Recommendation of 21 November 1991 (Bundesanzelger 1991, p 7858) on the 
use of areas for agncultural purposes for forestry use, for parks and resldentlal 
purposes, 

Recommendation of 24 July 1991 (Bundesanzelger 1991, p 5461) on the use of 
metallic scrap from mmmg faclktles 
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The Reactor Safety Commission (Reaktor-Sicherheitskommtsston), which advlses the 
Federal Mmister of the Enwronment, Nature Conservation and Reactor Safety, Issued a 
recommendation on 3 June 1991 (Bundesanzeiger 1991 p 4885) on the operation of the 
fmal repository for radloactrve waste at Morsleben m the Land Sachsen-Anhalt (ERAM) The 
ERAM IS the only final repository for low and medium level radIoactive waste in Germany 
It was erected and operated under the terms of the nuclear law of the former German 
Democratic Republic For the time being, however, no radloactive waste can be disposed 
of at the ERAM due to a decisron of the admmlstrattve court of Magdeburg whrch stopped 
the operation of the ERAM for formal legal reasons An appeal was lodged against this 
declslon to the Federal Admmlstratlve Court (Bundesverwaltungsgencht). the fmal decision 
IS expected m the course of 1992 

REGULATIONS ON NUCLEAR TRADE 

Amendments fo the Forergn Tr8de Ordmance 11991-1992) 

The Federal Government Issued several amendments to the Foretgn Trade Ordmance 
The main changes concern Annex AL, the co-called Export List, whrch contams as part B 
the Nuclear Energy List There IS also mcorporated a new kst of countries, to whtch special 
restrictions on foreign trade are applicable The amendments, Inter alla, Implement the new 
Co-ordmatmg Committee on Export Controls (COCOM) arrangements (Bundesanzelger 1991 
p 2941, 2942.6473.7729 (Annex to no 222a). 7997, 1992 p 513, 514) 

FOOD IRRADIATION 

Amendments to Ihe Meal Hygiene Ordrnance (19911 

By Ordmance of 7 November 1991 (Bundesgesetzblatt 1991 I p 2066) the Federal 
Government amended the Meat Hygiene Ordmance of 30 October 1986 The amendment 
provrdes that the importation of meat treated with lonlzmg radiation or ultraviolet radiation 
IS prohibtted 

Greece 

RADIATION PROTECTION 

Regid8dons on Radrological Profection (19891 

The above Regulatrons were approved by Mmistenal Dectslon on 14 June 1989 
(Deoslon No 14632/l 416) and entered mto force when they were publtshed in the Offlclal 
Journal of the Greek Republic, June 1991, Part 6, No 539 Previous Regulatrons on 
radratlon protection are thereby repealed, with the exception of those which refer to 
Euratom Dlrectlve 80/836. as amended by Euratom Dlrectlve 84/467. laymg down revised 
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bascc standards for the health protectlon of the general public and workers agamst the 
dangers of fonlzmg radfatlon These Regulations were made I” implementatton of those 
DIrectIves 

The purpose of the Regulations IS to protect people, property and the environment 
agamst the harmful effects of lorszmg radiation They apply to the productlon, import, 
processmg, handlmg, use, storage, transport and disposal of natural and artlflclal 
radloactlve substances, the use of apparatus producing tonlzmg radianon and any other 
activity which involves a hazard ansmg from such radtatlon 

Part 1 of the Regulattons deals with the prmclples of radIologIcal protectton and Part 2 
deals with condltlons governmg the grantmg of llcences for the actlvltles covered by the 
Regulations The subsequent parts concern radtologtcal protectlon requirements m 
connection with specific activmes involving the use of lonlzmg radlatlon radIodIagnostIc, 
medical and radlotherapy laboratones, laboratones for medlcal research, tramlng and other 
non-medlcal appllcatlonssuch asmdustnal radiography, establishments with sealed sources 
and particle accelerators and fmally, the management and disposal of radIoactIve waste 

None of the above actlvmes may be undertaken wlthout a llcence granted by the 
Mmistry for Health for medlcal appllcatlons, by lomt declslon of the MInIstry concerned and 
the Mmlstry for Industry. Energy and Technology for non-medlcal appllcatlons The Greek 
Atom!c Energy Commlsslon IS competent for the import, transport, productlon, holdmg and 
disposal of radtonuclldes and flsslle materials,, as well as the Import of equipment producmg 
lonlzmg radlatlon for non-medlcal appllcatlons 

The Atomic Energy Commlsslon IS also the authonty responsible for matters 
concernmg radiation protectlon Thlsmcludescontrollmg lmplementatlon of the Regulations 
and mtroducmg, where necessary, addmonal protect8on measures 

The Reguletlons, whtch lay down dose ltmlts for the population and exposed workers 
provide for fundamental pnnciples governing protection of the latter who are classlfled Into 
Categones A (who may receive a radlatton dose greater than three-tenths of the dose Ilmlt) 
and B (those who WIII not receive such a dose) The pnnciples also mvolve classlflcatlon 
of the different work areasand implementation of control measures and monltonng relatmg 
to the different categones of workers and areas 

The medlcal surveillance of exposed workers IS carned out according to the pnnclples 
governmg occupatlonal medlcmegenerallyandthespeclalradlologlcal protectlon pnnclples 
Such workers must undergo a medlcal exammatlon pnor to employment and also periodIcal 
exammatlons m the course of their work MedIcal records are kept 

The Regulations also provide for emergency plans m case of any radlologlcal 
emergency sltuatlon which could senously threaten the population The Mlmstry for 
Industry, Energy and Technology IS the competent authority m this respect The emergency 
measures Include restnctlons on food, dlstributlon of stable lodIne and evacuation of the 
population If radlatlon doses are expected to exceed the permlsslble dose llmlts 
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India 

FOOD IRRADIATION 

Atomic Energy IControl of lrredratmn of Food) Rules. 1990 

These Rules, which were made under the Atomic Energy Act (Act 33 of 19621, came 
Into effect on their pubhcatlon In the Gazette of lndla of 2 March 1991 They set out a 
system of llcensmg for operators of facllttles for the treatment of food by radiation 
Llcences are condmonal on conformity with safety and efflclency cntena set out m the 
Rules lrradlation of food IS permitted only if it IS necessary for Its preservation, protectmn 
against parasites or improvement in Its hyglenlc quality, and must be carned out m 
accordance with the procedures and standards prescribed In the Rules 

The Schedules to the Rules sets out, inter alla, the technological conditions for 
Irradiation, the quallflcatlons of personnel mvolved In the lrradlatlon process and the general 
requirements for the process They provide m particular, that food should only be lrradlated 
by exposure to cobalt 60 or caeslum 137 gamma rays, to X-rays generated by sources 
operated at or below 5 Mev or electron beams with an energy at or below 10 Mev The 
absorbed dose must not exceed 10 kllograys (kGy) 

Italy 

RADIATION PROTECTION 

Decree on Documentatron Concernmg physrcal and MedIcal Survedlance (1990) 

Decree of the Prestdent of the Republic No 185 of 1964, the ltallan radlatlon 
protectton leglslatlon, empowers the Mmister of Labour to adopt speclflc condmons for 
keepmg documentation on physical and medlcal surveillance of workers exposed to toniztng 
radiation, and also to approve models of the documents mvolved Accordmgly, the Mmlster 
adopted Decree No 449 on 13 July 1990 setting out those condmons The Decree was 
publlshed In the Offlclal Gazette of the ltallan Republic of 14 February 199 1 and entered 
mto force m August of that year 

The Decree speclfles where the documents must be kept, the mformatlon to be 
given in them regardmg workers subject to regular dose monltonng, the doses received, 
etc The documents must also list the obllgatlons of the quaIlfled experts In radlatlon 
protection and approved practitioners m connection with such surveillance The Annexes 
to the Decree contam models of the documents to be used 

This Decree provides for the last set of provIsIons to be made In lmplementatlon of 
Decree No 185 
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Commtmtty Dtrectwe of 19890n Informing the GeneralRrbhc In the Event ofa Radiological 
Emergency (1992) 

Dlrectlve 89/618/Euratom of 27 November 1989 of the Council of the European 
Communmes on mformmg the general public about health protectlon measures to be 
applied and steps to be taken in the event of a radIologIcal emergency (see Nuclear Law 
Bulletm Nos 45 and 48) has been transposed Into ltallan law by an Act of 19 February 
1992 

That Act (No 142), published In the Official Gazette of 20 February 1992, contams 
a senes of provIsIons to Implement Italy’s obllgatlons as a Community Member State 

Kenya 

RADIATION PROTECTION 

Ra&ktrbn Rote&m Act 11984) 

The Act alms at provldmg protectton for the public and radlatton workers by 
regulatmg the possesslon and use of devices or material capable of producmg lonlzmg 
radlatlon The standards of radiation protectton to be observed Include any guldellnes 
publlshed by the International Commlsslon on RadIologIcal ProtectIon, the InternatIonal 
Atomic Energy Agency and the World Health Organlzatlon 

The Act prowdes that hcences are required for the productlon, possessron, use, sale, 
disposal, and Import or export of lrradtatmg dewces and radIoactIve matenal The holder 
of a licence must ensure that exposure to ionizing radlatlon IS kept as low as reasonably 
practicable below the prescribed Ilmlts, and must also observe certam procedures lncludlng 
momtonng, trammg of staff and medlcal check-ups, as well as mamtamlng records 
ProvIsIon IS made for mspectlon and mqulry by radlatlon protectton officers to ensure 
comphance with the Act 

The licensmg system IS admmlstered by the Radlatlon Protectlon Board establlshed 
by the Act, which IS also responsible for mamtammg a register of owners of lrradlatmg 
devices, radloacttve materials and other sources of lonlzmg radlatlon, and of premises 
licensed to dispose of radIoactIve waste m addltlon, the Board advlses the Mmlster of 
Health on matters relatmg to radlatlon protectton and radIoactIve waste disposal The 
Mmister IS empowered to prescnbe standards and procedures for the purposes of the Act 

56 



Mexico 

ORGANISATION AND STRUCTURE 

Decree to amend the General Heafth Act I199 II 

The above Decree amended several provlstons of the General Health Act and was 
publlshed in the Offtclal Gazette (Dtano Oftclal) of 14 June 1991 The amendment relating 
to nuclear actlvmes concerns the llcensmg system for radlatlon sources It IS prowded that, 
henceforth, the prior llcensmg system by the competent health authontles applies only to 
establishments dealmg with radlatlon sources for medlcal purposes A llcence from those 
Authormes IS also requtred for possession, trade, Import, export, transport, use, etc of 
radlatlon sources for medlcal purposes 

Netherlands 

THIRD PARTY LIABILITY 

Act to Amend the 1979 Act on Nuclear Third Party Ltabjbty (1997) 

The amendments to the 1979 Act made by the Act of 26 June 1991 were described 
m detail In the previous Issue of the Bulletm The text of the 1979 Act, as amended, IS 
reproduced m the Supplement to this Issue of the Bulletm 

Portugal 

ORGANISATION AND STRUCTURE 

Decree-Law reotgamsmg the Nuclear Protectton and Safety Bureau (1997) 

Decree-Law No 425/9 1 of 15 October 199 1 restructures the Nuclear Protectton and 
Safety Bureau (Gabmete de ProtecGao e Seguranta Nuclear - GPSN) to take account of Its 
new responstbllitles The Decree-Law was publtshed In the Offlclal Gazette (Dlano da 
Reptibllca - I Sene-A No 250) of 30 October 199 1 
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The GPSN was set up by Decree Law No 548 of 31 December 1977 (see Nuclear 
Law Bulletm No 24) It IS henceforth placed under the Mmlstry of the Envtronment and 
Natural Resources and has the followmg tasks 

- Evaluate and momtor the radIologIcal Impact of nuclear and radioactIve 
mstallat!ons, mcludmg the management of radIoactIve waste and the mmmg and 
processmg of radloactive ores, 

- Evaluate and morstor the safety of nuclear and radloactlve mstallat~ons, 

- Control that measures In the field of third party llablllty and nuclear non- 
prollferatlon are complled with. 

- Co-operate wtth nattonal and mternatlonal authontles to respond to nuclear and 
radiological emergencies, 

- Propose the preparation of leglslatlon and regulations required to carry out Its 
work 

The GPSN IS organlsed Into two Dlrectorates and three supportlng services The 
DIrectorate for Research and Regulation and the DIrectorate for Operations are each dlvlded 
Into two Dtvlstons the Techmcal Studres and Regulatory Studies Divtslons and the 
Ltcensmg and Inspectton and EnvIronmental Control and Radlologlcal Emergencies DWSIO~S 
respectively The support services cover plannmg, budget and technical assistance 

Romania 

REGULATIONS ON NUCLEAR TRADE 

Order on Nuclear Export Controls 1199 II 

The above Order No 40/l 991 was jointly Issued by the Mlnlsters of Foreign Affairs 
National Defence, Industry, Trade and Tounsm It provides for a system of control of the 
export of materials chemical and bIologIcal substances, mstallatlons and components, etc 
which could contnbute to the prollferatlon of nuclear, chemical and bIologIcal weapons as 
well as of rockets carrymg such weapons 

In accordance with the Order, such materials,, mstaliatlons and substances cannot be 
exported or Imported for purposes of export without a llcence granted with due 
observance of the tnternatlonal agreements on non-prollferatton to which Romania IS a 
Party 

The rules on nuclear export controls, annexed to the Order contain the fundamental 
non-prollferatlon safeguards prmclples whtch apply to nuclear transfers Also annexed IS 
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a ltst of matenals, equipment and technology, sensmve from the vlewpomt of non- 
prolrferahon and on which there are export constramts 

Russian Federation 

ORGANISATION AND STRUCTURE 

State Commntee for Nuclear 8nd Radrologrcal Safety (1991) 

A Declaratron of Onentatron on Nabonal Regulattons applrcable to Nuclear and 
RadiologIcal Safety on the Territory of the Russran Sowet-Federated Socralrst Repubkc had 
been Issued in November 1991 However, m vrew of the polmcal and socral changes since 
then, namely, the drsmantkng of the Sovret Unron’s admmrstratrve structures, the 
reorganisatron of the Government of the Russran Federatron and the extensron of its 
)urrsdiction m partrcular to all sources and technologrcal processes usmg nuclear matenals, 
atomic energy or radroactrve sources on Its terrrtory, the nabonal supervisory authorities 
were reorganrsed and the statute amended 

Consequently, a State Commrttee for Nuclear and RadiologIcal Safety 
(Gosatomnadzor) was estabkshed under the Presrdent of the Russban Federatron and IS the 
regulatory body for such questrons Its mandate and competence were defined by 
Decree No 249 and Order No 137~rp Issued by the President on 3 and 31 December 1991 
respectrvely 

The sakent pomts of the Declaratron of Orrentatron of the Gosatomnadzor, Issued on 
20 February 1992, are set out below 

The preamble lays down the prmcrples to be observed by those responsrble for the 
applrcatrons of nuclear energy to estabksh effroent safety arrangements to ensure the 
protectron of cmzens, socrety and the State agamst the hazards of nuclear energy and 
ronrzmg radrabon 

The Gosatomnadzor wrll be responsrble for preparmg natronal leglslabon governmg the 
productron and use of nuclear energy and materials and radroactive substances It wrll be 
up to the Gosatomnadzor to orgamse and implement, at the natlonal level, the regulatron 
and control of nuclear actrvmes both for peaceful and for mrlrtary purposes It wrll defme 
the safety prmcrples and cnterra, standards and rules as well as other regulatory measures, 
m parocular, by establishing a lrcensmg system for such acbvmes as well as an inspectron 
system It wrll also undertake independent studres in the field of nuclear and radlologlcal 
safety and dlssemmate mformatron on developments m that field 

Thus means that, m effect, all sources and technological processes emrttmg dangerous 
rays will be transferred under the supervrsory authorrty of the Gosatomnadzor, whrch WIII 
take the necessary safety measures m accordance wrth mternatronally acceptable crrtena, 

59 



and WIII also make proposals to defme and Improve the leglslatfve and regulatory 

framework for nuclear actlvltles m the Russnan Federation 

The Declaration specifies that those persons, mdivlduals or legal entitles carrying out 
nuclear actlvltles, must have the technlcal and fmanclal means to conduct such actlvmes 
in a safe manner and must have obtamed a bcence to do so from the Gosatomnadzor 

Fmally, the Declaration refers to the centrallsed system for the development and 
safety of the nuclear Industry and nuclear appkcatlons which exlsted m the prewous Sovlet 
Union It speclfles that, given the present sltuatlon m the nuclear energy field and Its 
possible adverse effects from the safety vlewpomt, the Gosatomnadzor IS prepared to co- 
operate with the bodies responsible for regulation and control of nuclear actlvmes III the 
other States m order to estabksh a common poltcy for the safe productlon and use of 
nuclear energy, nuclear materials and radloacttve substances 

Spain 

Decree m X-Ray Equipment for Me&al Diagnous (1991) 

This Royal Decree 1891 /1991 of 30 December 199 1 on the mstallatlon and use of 
X-ray equipment for the purposes of medlcal dlagnosls was publlshed in the Offlclal Gazette 
of 3 January 1992 The Decree lays down the rules enablmg government authorlttes to 
monitor the proper functlonmg of such appkances It takes account of the Council of 
European Communmes’ Dlrectlve 80/836/Euratom amended by Directwe 84/466/Euratom 
on basic safety standards for the health protectlon of the general public and workers 
agamst the dangers of lomzatlon and Dtrectlve 84/467/Euratom laymg down basic 
measures for the radlatlon protectlon of persons undergomg medlcal exammatlon or 
treatment (see Nuclear Law Bulletin Nos 26 and 34) The Decree provides for a register 

of firms authonsed to sell and maintain medlcal X-ray equipment, and a register of the 

equipment mstalled It also sets out requirements relatmg to third party Ilablllty msurance, 
and to the quallflcatlons and trammg of personnel operatmg the equipment 

Regulatron m Health PIotecttm against lon,nng Radratron I19921 

This regulation was approved by Decree 53/l 992 of 24 January 1992 and publlshed 
in the Official Gazette of 12 February 1992 The purpose of this new Regulation IS to untte 

m a smgle Instrument the exlstmg rules on this sublect contamed in Decree 2519/l 982 as 
amended by Decree 1753/l 987 (see Nuclear Law Bulletm No 30 and 41), now repealed 
as well as to Introduce certam modlftcatlons which have proved destrable m the light of the 

practical appllcatlon of those rules 

It IS recalled that the 1987 Decree reflected the basic safety standards of the Euratom 
DIrectIves Like that Decree, the new Regulation lays down the measures for protectlon of 
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the public and occupattonally exposed persons agamst the dangers of lonlzmg radiation 
The Regulation IS supplemented by AppendIces provldmg for defmmons of radtologlcal, 
blologlcal and medlcal terms, annual dose llmlts for the pubkc and for occupatlonally 
exposed perjons, etc 

Sweden 

THIRD PARTY LIABILITY 

Amendment of Nuclear Liabibty Act (1991) 

The Swedish Nuclear Liabtllty Act (I 968 45). Sectlon 17, has recently been amended 
agam (the text of the Act, as amended m 1982, IS reproduced m the Supplement to Nuclear 
Law Bulletm No 331 

The Act has now been amended as regards the maxlmum kmit of the operator’s 
Ilab,llty for nuclear mcldents The amount of llabllity for any one madent has been raised 
from 800 million SKr to 1200 mllllon Skr per mcldent The Act (I 991 1557) givmg effect 
to this modlficatlon entered mto force on 1 January 1992 As regards mstallations solely 
for the productlon, treatment or storage of unlrradlated uramum, there has been no change, 
and the liablllty for thus type of mstallatlon IS therefore still lImIted to 100 mllllon Skr 

Switzerland 

GENERAL LEGISLATION 

Adaptatron of SWISS legrslatron m regard to the European Economic Space Treaty 119921 

The perspective of Switzerland lommg the European Economic Space Treaty - which 
wtll bring together the European Economic Community Countnes and the European Free 
Trade Association (IFTA) member countnes mcludmg Switzerland - requires that Its 
leglslatlon be adapted 

Section 5(3) of the Federal Act of 23 December 1959 on Atom% Energy will have 
to be revised so as to comply with the European Dlrectlve on free movement of capital At 
present Sectlon 5(3) provides that the Federal Council may make the grantmg of a licence 
for construction or operation of an atomic mstallatlon sublect to the condmon that the 
applicant IS a SWISS cltlzen and IIves m Switzerland If the llcence IS applied for by a legal 
entity, the Federal Council may require that at least two-thirds of the members of the Board 
of Management be SWISS cltczens and that the headquarters be located m Switzerland 

61 



This prmclple IS repeated m a bmdmg manner in Sectlon 3(3) of the Federal Order of 
6 October 1978 concernmg the Atomic Energy Act, which provides that the general llcence 
IS only granted to SWISS cmzens domlclled in Switzerland and to legal entItles whose 
headquarters are m Switzerland, and under SWISS control This provlslon will also have to 
be amended to comply v&h the pnnclple of free movement of capital 

The Act on Nuclear Third Party Llablllty WIII only have to be slightly amended to 
conform to the Directive on Products Llablllty, which IS associated with the European 
Economic Space Treaty 

United Kingdom 

TRANSPORT OF RADIOACTIVE MATERIALS 

Redroectwe Metenel (Road Trenspott) Act. 1991 

The RadIoactIve Material (Road Transport) Act 1991 came Into force on 27 August 
1991 The Act replaces earker leglslatlon datmg from 1948 It enables the Unlted Kingdom 
to give effect to the InternatIonal Atomic Energy Agency’s (IAEA) latest recommended 
Regulations for the Safe Transport of RadIoactIve Material 

The new Act clarlfles and extends the power of the Secretary of State to make 
regulations regardmg, among other thmgs, the design, labellmg handlmg, transport and 
dellvery of packages contammg radIoactIve material and the placardmg of vehicles 
transportmg such packages The Secretary of State WIII be able to establish crltena 
ldentlfymg the circumstances where his approval IS required for certam radIoactIve package 
types and shipments (The IAEA Transport Regulattons require that certain package types 
and shipments should have approval from a designated Competent Authority before they 
are moved) 

The Act gives the Secretary of State the power to appomt Inspectors to assist him 
m enforcmg the regulations Inspectors WIII be able to enter the premtses and Inspect 
vehbcles and packages, m order to ensure that the regulations are bemg satlsfled before the 
vehicles or packages actually reach the pubkc hlghway The earlter legtslatlon only allowed 
the entry and mspectlon of vehicles while on the publx highway and of premises only after 
an offence had been commltted on the hlghway Inspectors WIII be given the power to 
Issue prohIbItIon notices - etther to stop the movement or prevent the continued 
movement of radIoactIve materials where the regulations either have or appear to have 
been contravened Inspectors WIII also have the power to Issue enforcement notlces to 
require recipients to remedy deflclencties or practices which could lead to a breach of the 
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regulations The Act WIII allow the prosecutkon of offenders either summarily or on 
Indictment, depending on the seventy of the offence 

The Act extends the power of the Secretary of State to make regulations controlling 
the road transport of radIoactIve material He has not yet Issued them however, such 
regulations are currently bemg prepared and are expected to be introduced shortly 

United States 

REGIME OF NUCLEAR INSTALLATIONS 

Nuclear power plant hcence renewal (19911 

On 13 December 1991, the Nuclear Regulatory CornmIssIon (NRC) publlshed m the 
Federal Register (56 FR 64943) a new Part 54 entbtled Requirements for Renewal of 
Operatmg Licenses for Nuclear Power Plants, for mcluslon m Title 10, Chapter 1 of the 
Code of Federal Regulations, and necessary amendments to 10 CFR Parts 2 and 50 

These Regulations, effective on 13 January 1992, estabksh the requirements that an 
appkcant for renewal of a nuclear power plant operatmg llcence must meet and the 
mformatlon to be submltted to the NRC for review so that It may determme whether those 
requirements have been met and also set out the appllcatlon procedures The Regulations 
are necessary so as to provide the regulatory basts for extendmg nuclear power plant 
operatmg kcenses beyond 40 years 

The llcensmg basis for a nuclear power plant durmg the renewal term wdl consist of 
the current llcensmg basis and new commitments to momtor, manage and correct age- 
related degradation 

Llcence renewal appllcatlons must be submitted 5 years pnor to the explry of the 
current operatmg licence The renewal kcence WIII be effective on Its Issuance and WIII 
supersede the exlstmg Ilcence, It may be granted for a term as justlfled by the Ilcensee, but 
may not exceed 20 years beyond the exlstlng llcence explry date 

Proposed Llcensmg Reform for Commercal Nuclear Power Plants (1992) 

In response to needs ldentlfled I” the President’s Natlonal Energy Strategy (NES), the 
Unlted States Congress has under conslderatlon reformatlon of the llcensmg procedures for 
domestlc commercial nuclear plants The reforms would be accomplished by amendment 
to the Atomic Energy Act of 1954 (the Act) to provtde for a combmed construction permit 
and operating kcence (combmed Ilcencel process, through which all safety Issues would 
be resolved at a smgle adludlcatory hearmg precedmg the commencement of plant 
construction The proposed amendment summarlsed below, IS Included as Tttle IX, 
Sections 9101-9108 of the National Energy Secunty Act, Introduced In the 1st Session of 
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the 102nd Congress on 28 February 1991 as S 1220 and reintroduced in the 2nd Session 
on 29 January 1992 as S 2166 S 2166 passed the United States Senate on 19 February 
1992 

As proposed, amended Sectlons 185 and 189 of the 1954 Act would 

- Reqwre the Nuclear Regulatory Commw%on (the CornmIssIon) to Issue a combined 
kence upon fmdmg reasonable assurance that the plant would be constructed and 
operated m conformity with the kcence, the Act, and the Commwon’s 
regulations, 

- Requwe the Commlsslon to Identify in the combmed kence the mspectlons, tests, 
and analyses, including those appkable to emergency plannmg that must be 
performed by the licensee and the acceptance cnterla by which the results WIII be 
fudged. 

- Requwe the CornmIssIon to fmd, pnor to operatton of the plant, that the 
acceptance crlterla have been met and to prowde advance notlce to the pubk of 
fuel loadmg, 

- Rowde an opportumty for a hearmg followmg procedures to be determmed by the 
Commlsston tn Its dlscretlon, upon a pnma facie showmg by an Interested person 
(and answers thereto) that the plant does not or WIII not conform to one or more 
of the acceptance cnterla and that the speclflc operatlonal consequences thereof 
would be contrary to the adequate protectlon of the pubk health and safety, and 

- Authonse plant operations to begm m sltuattons where non-conformity Issues are 
pendmg, If the Commission determines that there IS reasonable assurance of 
adequate protectlon of the public health and safety m the mtenm 

In 1989, the CornmIssIon promulgated regulations (Title 10, Code of Federal 
Regulations, Part 52 Subpart C) that permit a combmed kence to be issued and prowded 
for a second adjudIcatory hearmg of lImIted scope pnor to commencement of plant 
operations, If genume Issues of matenal fact were raised By declslon of the U S Court of 
Appeals for the Dlstrlct of Columbia m Nuclear lnformatlon and Resource Serwce v M/ted 
States Nuclear Regulatory Commlssron (2 November 1990) the provwons llmmng the 
scope of the second hearmg were vacated On 27 March 1991 In response to the 
Commlsslon’s request, the full Court ordered a rehearmg en bane in November 1991 on 
Issues concernmg the breadth and scope of the Commlsslon’s dlscretlon in lmplementlng 
provwons of the Act and vacated the 2 November 1990 Judgment No dectslon as yet 
has been handed down The NES amendment would resolve many of the questions 
regardmg the CornmIssIon’s dlscretlon, ellmmate the re-hearmg of Issues at any Informal 
hearmg after completion of constructlon, and make clear that plant operations are to begln 
pendmg resolution of non-conformlty Issues that do not demonstrably Involve questlons of 
adequate protectlon of pubkc health and safety 

NRC Policy on Co-operatmn wrth States 119921 

On 25 February 1992, the NRC publlshed in the Federal Register (57 FR 6463) an 
amendment to Its Poky on Co-operatlon with States at Commercial Nuclear Power Plants 
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and other ProductIon or Utibsatlon Faclllt!es, published m 1989 The amendment allows 
State representatlves (of the Unlted States) in adjacent States to observe NRC mspectlons 
at kcensed facikties These States are defined a States wlthm the plume exposure pathway 
of a licensed facility m another State The plume exposure pathway - approximately a IO- 
mile radius - IS classified as an Emergency Plannmg Zone (EPZ) for which planning IS 

recommended to ensure that prompt and effectwe actlon can be taken to protect the public 
tn the event of an accident 

REGIME OF RADIOACTIVE MATERIALS 

Materiel control end eccounting requirements for uremum enrichment fecdities producing 
special nuclear metenel of low stretegrc sfgmficance II 99 1) 

On 31 October 1991, the NRC pubkshed in the Federal Register (51 FR 559911, 
amendments to Its regulations in 10 CRF Parts 2, 40, 70 and 74 to Include performance- 
based material control and accountmg requirements that WIII apply to uranium enrichment 
faclllty licensees who produce srgnlflcant quantmes of special nuclear matenal (SNM) - 
flsstle matenal - of low strategtc slgnlflcance The requirements m thts amendment are 
slmllar to exlstmg requirements that apply to licensees authorised to possess and use more 
than one effective ktlogram of SNM of low strategic slgnlflcance The amendments impose 
requirements to ensure that ennchment factlmes produce only ennched uranium of low 
strategic slgnlflcance as authonsed 

The amendments became effective on 2 December 1991 
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INTERNATIONAL 
REGULATORY ACTIVITIES 

OECD Nuclear Energy Agency I 
International Atomtc Energy Agency 

IAEA and OECD/N&3 Member States Invited to Formally Adopt INES Scale 

Followmg a successful tnal of the InternatIonal Nuclear Event Scale UNES) in 1991 
the Internattonal Atomic Energy Agency (IAEA) and the OECD Nuclear Energy Agency 
(NEAIOECD) mvlted their Member States III March 1992 to formally adopt the scale for use 
m classlfymg mctdents and accidents at nuclear power plants Both agencies also mvlted 
all countnes possessmg other types of nuclear mstallatlons to partlctpate In a one-year tnal 
to test the use of the INES scale for categonzmg any nuclear event 

The INES scale was developed jomtly by experts from the IAEA and the NEA/OECD 
to standardize the reportmg of nuclear events worldwlde and facllltate communlcatlon 
between the nuclear communtty. the media and the public A tnal perlod for the scale’s use 
was launched m March 1990 m partlclpatmg Member States of the IAEA and the OECD 
The scale categorizes events from level zero for no safety slgnlflcance, to level 7 for 
accidents with widespread health and envlronmental consequences Under the scale for 
example, the Chernobyl accident was rated level 7 and the Three Mile Island accident was 
rated level 5 

While simple tn concept, the INES scale has been shown to have a secure technlcal 
basis It has so far proved successful as a tool for provldtng prompt clear and consistent 
mformatlon on nuclear events, whenever and wherever they occur m Member states More 
recently, use of the INES scale to rate the level of the nuclear mcldent at unit-3 of the 
Lenmgradskaya nuclear power plant near St Petersburg m the Russian Federation (level 3 - 
- mmal assessment, level 2 - revised assessment) helped to facllltate clear and concise 
communlcatlon on the mcldent between the nuclear community and the media 

Thirty-two countnes are presently partlclpatmg In the INES InformatIon System the 
commumcatlon system budt around the scale - ensunng the prompt dlssemmatlon of 
authontatwe mformatmn on any nuclear reactor event for public mformatlon purposes 
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InternatIonal Atomic Energy Agency 

IAEA Board of Governors Strengthens Nuclear Safeguards Inspection Regime (79921 

The lnternattonal Atomic Energy (IAEA) Board of Governors has agreed to a number 
of measures Intended to strengthen the Agency’s safeguards system, mcludtng the ablllty 
of the Agency to conduct special mspectlons and expanded requirements on the provlslon 
and use of nuclear factllty design mformahon 

The Board, recalling Its earller discussIon of thus Issue m December last year, 
reafflrmed the Agency’s right to undertake spectal mspecttons m Member States wtth 
comprehensive safeguards agreements, when necessary and appropnate, and to ensure 
that all nuclear materials in peaceful nuclear actlvmes are under safeguards 

The Board further reafflrmed the Agency’s nghts to obtam and to have access to 
additional mformatton and locations m accordance with the Agency’s Statute and all 
comprehensive safeguards agreements 

The Board, which met In Vienna from 24-26 February 1992, called on Parties to 
comprehenswe safeguards agreements to provide prelimmary mformatlon as early as 
possible on progremmes for new nuclear facllttles and actlvmes, as well as modifications 
to exlstmg facllmes as soon as the deoslon to construct, to authonze construction or to 
modify a faclllty has been taken This InformatIon would be updated durmg protect 
defmmon, prekmmary deagn, construction and commisstonmg phases 

The Board also addressed IAEA Secretanat proposals on reportmg and venficatlon of 
the export, Import and production of nuclear material, of sensmve equipment and certam 
non-nuclear materials The proposals Included measures under which States would provide 
the IAEA with mformatlon to enable It to verify that reported mventones in a gtven State 
are consistent with the State’s declared nuclear actwltles The Board agreed to contmue 
to rewew these proposals at Its next meetmg In June 

European Communmes 

Councd Drrectrve on the Supervrsion and Control of Shipments of Radioacbve Waste I79921 

On 3 February 1992, the Council of the European Communmes adopted Directive 
92/3/Euratom on the supervlslon and control of shipments of radtoactlve waste between 
Member States and Into and out of the Community IpublIshed m the Offlclal Journal of the 
European Communmes No L 35 of 12 February 1992) 
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The Dtrectlve applies to shipments of radioactIve waste whenever the quantltles and 
concentrations exceed the levels lald down m Dlrectlve 80/836/Euratom laying down the 
rewsed basic safety standards for protectlon of the population and workers against the 
dangers anang from lonlzmg radlatlon, as amended 

The Dlrectlve sets out a system of authonsatlon for such waste shipments It 
prowdes, m particular, that any person mtendmg to ship out such waste - from one 
Member State to another - must apply for authonsatlon to do so from the competent 
natlonal authonty which, In turn sends this appllcatlon for approval to the competent 
authonty of the country of destmatlon and, where applicable. to the country(tes) of transit 
Where radIoactIve waste IS to be shipped from a third country to a Community Member 
State, the consignee must submit an application to the competent authonty of that State 
as if he were the ongmal holder of the waste, and his country the country of ongin for the 
purposes of the Dlrectlve The Dlrectnre further Instructs Member States not to authonse 
radIoactIve waste shipments m specific circumstances Member States must transpose the 
Dlrectlve Into their domestlc leglslatlon by 1 January 1994 

The text of the Directive IS reproduced m the ‘Texts” Chapter of this issue of the 
Bulletin 

Commksim Recommendafrm m Article 33 of the Euratom Treaty 119911 

In accordance with the third paragraph of Article 33 of the Euratom Treaty, Member 
States must communicate to the CornmIssIon any natlonal draft laws, regulations or 
admmlstratlve provlsjons transposmg the Community DIrectIves on radIanon protectlon The 
CornmIssIon may. wtthm a pertod of four months, issue recommendations on the nattonal 
projects so as to harmomse them with other Member States’ legfslatlon and to ensure 
observance of Commumty law 

The Commlsslon adopted a Recommendation on 26 July 1991 191/444/Euratom) 
regardmg Article 33 of the Euratom Treaty to clartfy the obltgatlons of Member States In 
lmplementatlon of the Article (publIshed m the Offlclal Journal of the European 

Communmes No L 238 of 27 August 1991) 

The text of the Recommendation IS reproduced In the “Texts” Chapter of this issue 
of the Bulletm 

Commrksim Regulation Estabikhing a List of Products Excluded from the Councrl 
Regulation on Cmdi?rms Governing Imports of Agrrcultural Products (Chernobyl AccrdenN 
119921 

Council Regulation (EEC) No 737/90 on condltlons governmg Imports of agncultural 
products ongmatmg in third countnes followmg the accident at Chernobyl llsted those 
products which could not be Imported given their contamination and also provided that 
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other products could only be imported If their contammatlon did not exceed certain 
speclfled levels (the text of the Regulation IS reproduced in Nuclear Law Bulletm No 45) 

Commtsslon Regulation (EEC) No 598/92 of 9 March 1992 (publIshed m the Official 
Journal of the European Communmes No L 64 of 10 March 1992) lists In its Annex the 
products now excluded from the application of the above Counctl Regulation m wew of the 
fact that they are not contaminated radIoactIvely or that their radIoactive contaminatton has 
now decreased to levels presentmg a negllglble nsk to health 

Thts Regulation entered into force on the thtrd day followmg Its publtcatlon m the 
Dfficlal Journal of the European Communities and IS bmdlng on all Member States 

WHO I IAEA / FAO 

Semmar m Harmmuatron of Regula trons m Food Irradra tlon II) Asa and the Pacdic f 1992) 

The World Health Orgamsatlon (WHO), lomtly with the International Atomic Energy 
Agency (IAEA) and the Food and Agnculture Organisatlon (FAO) held the above Semmar 
in Kuala Lumpur, Malaysia from 20 to 24 January 1992 

The purpose of the Semmar was to 

- rewew the current situation In Aska and the Peclfc concernmg the 
enactment and enforcement of regulations on food irradlatlon, 

- discuss technlcal Issues facmg nattonal regulatory control authormes 
(mcludmg those mvolved In food regulation, control and safety) m 
introducing and lmplementmg regulations based on the pnnclples of the 
Codex General Standard on Irradiated Food and the recommendations of 
other InternatIonal meetmgs related to the subject, 

- exchange views on the development and harmonlzatlon of nattonal 
regulations and the development of effective control procedures for 
ensurmg that good Irradiation practtces are followed and that lrradlated 
products are of acceptable quality, and 

- famllianse the partlclpants with Issues relating to the promotlon of food 
safety and to the facilitation of the movement of irradiated food m 
mternatlonal and mtra-regional trade 

The papers presented described the current status of food lrradlatlon In the region and 
the world, with particular emphasis on regulatory control requirements and the acceptance 
of lrradlatlon by consumers and Its adoptlon by industry 

The Semmar provided an opporturvty to exchange conslderable lnformatlon on food 
lrradlatlon and Its potential capacity to facllttate trade In food and to help control two of 
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the most serious problems connected with food supplles le the extensive loss of food 
through detenoratlon, and the Illness and death that result from food contammated with 
pathogens and parasites 

The Semmar partlclpants concluded that Increased food trade IS of vltal Importance 
to further economic development of the region and that food irradlatlon can Improve the 
safety, quallty and quantity of food avatlable, both domestlcally and for trade Moreover 

they agreed that the appllcatlon of this technology should be in accordance with recognlsed 
InternatIonal standards be Codex AIlmentanus), good manufactunng practices and other 

food control tools They agreed that natlonal authontles should work towards uniform 

regulations for food lrradlatlon usmg the avallable Intergovernmental co-ordlnatlon 
mechanisms such as the Codex AIlmentanus CornmIssIon 

A reglonal strategy to achieve harmonlzatlon of regulations In the region should be 

based on 

- natlonal regulation pollcles In accordance with InternatIonal standards 
codes and gutdellnes, 

- effective enforcement of control measures by competent authonttes, 
mcludmg fully Informed regulatory offlclals on the technlcal basis of the 
safety, benefits and llmltatlons of food trradtatlon, 

- factual consumer InformatIon programmes by governments Industry and consumer 

assoclatlons, and 

- the health needs end competltlve advantage of Asia and the Paclflc region 
to produce spices, dned herbs, seafood, frutts and vegetables 
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AGREEMENTS 

BILA TERAL AGREEMENTS 

Argentina-Brazil 

Agreements in Furtherance of the Agreement on the Use of Nuclear Energy Solely for 
Peaceful Purposes 1199 1) 

The above Agreement of 18 July 199 1 between Argentma and Bra211 was reported 
In Nuclear Law Bullettn No 48 It was approved by Argentma by Act No 24 046 of 
5 December 1991 (publIshed m the Boletm Oflctal de la RepublIca Argentma of 
24 December 1991) and approved by Brazil by Decree No 439 of 3 February 1992 
(publtshed in the Dlano Oftctal of 4 February 1992) 

The Agreement provides for the settmg up of an ArgentmelBrazlltan Agency for 
Accountmg and Control of Nuclear Materials (ABACC) to be responsible for admmlstenng 
this jomt system An Addlttonal Protocol to that Agreement, concluded on 
20 August 1991, sets out the pnvlleges and tmmunltles granted to the Inspectors of 
ABACC (approved by Argentina on 5 December 1991 and publIshed m the Dtano Oftctal 
on 9 January 1992) Argentina and Braztl have each appolnted the members of the 
Commlsslon which WIII jointly head ABACC 

In addmon, on 13 December 1991, Argentma, Brazil and ABACC concluded en 
Agreement with the InternatIonal Atomic Energy Agency (IAEA) for the appllcatlon of 
safeguards on all nuclear matenal for nuclear actlvttles wlthln their terntortes 

Argentina-Turkey 

Agreement for Co-operatron m the Peaceful Uses of Nuclear Energy I19881 

The above Agreement was concluded between Argentma and Turkey on 3 May 1988 
and approved in Argentine by Act No 23 9 14 on 21 March 199 1 (publIshed m the Boletm 
Oflctal of 22 April 1991) 
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Co-operation v&l cover the followmg areas 

- research, development and technology m the field of nuclear reactors, 
- establishment and operation of nuclear power plants and nuclear fuel 

processmg mstallatlons, mcludmg fabncatlon of fuel elements, 
- exploration for and mmmg of nuclear ores, 
- mdustnal productton of nuclear materials and equipment, 
- productton and use of radlolsotopes, 
- radjologlcal and envrronmental protectlon, 
- radIoactIve waste management, 
- physlcal protectton of nuclear materials 

The Agreement specifies that all materials and equipment covered therein WIII be used 
for exclusively peaceful purposes and that the Partles WIII consult each other regardmg the 
appltcatlon of safeguards In connectlon with such materials and equipment, and where 
necessary, WIII conclude such agreements with the InternatIonal Atomic Energy Agency 
They WIII also take the necessary physlcal protectlon measures 

The Agreement WIII remam In force for fifteen years and IS automatically renewable 
for five-year periods thereafter 

Belgium-Netherlands 

Memorandum of Undemtanhg cmcemhg early notdicetmn of a nuclear accident end 
exchan9e of hfonnetmm on the openthn of nuclear instahtmns (1990) 

This Memorandum of Understandmg between Eelglum and the Netherlands was 
concluded in Brussels on 20 December 1990 (publIshed In Monlteur belge of 26 March 
1991), and provides for close collaboration between the two countnes In the light of the 
1986 Vienna ConventIon on Early Notlflcatlon of a Nuclear Accident (see Supplement to 
Nuclear Law Bulletm No 38 for text of the ConventIon), the 1984 Agreement between the 
two countnes on mutual assistance In the event of catastrophes and accidents (see Nuclear 
Law Bulletm No 42) and the 1987 European Council Declslon on Community arrangements 
for the early exchange of mformatlon m the event of a radlologlcal emergency (see Nuclear 
Law Bulletm No 41) 

To thus end, the Parttes agree to respond promptly to requests for consultation or 
further mformatlon, to advlse each other of any abnormal Increase In radIoactIvIty In their 
respective terntones whatever Its source, and to exchange mformatton concernmg natlonal 
developments In the peaceful uses of nuclear energy and relevant laws 
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Brazil-Italy 

Agreement for Economic. Industrial, Screnttfic, Technicaland Cultural Co-operation 11989- 
799 1) 

This framework Agreement of 17 October 1989 was approved In Brazil by 
Decree No 431 of 20 January 1992 (publIshed m the Dlano Oflcial of 21 Janwry 1992) 
It provides that its PartIes shall co-operate on the lmplementatlon of national programmes 
for the rational use of natural resources and protectlon of the enwronment, lncludmg 
exchange of mformatlon on non-pollutmg technologies and speclflc technologies for 
enwronmental protectton 

A Memorandum of Understandmg was concluded by both countries on 
11 December 1991 (published in the Dlano Oflcial of 27 December 1991) in 
lmplementatlon of the framework Agreement It provides, Inter alla, for technical and 
sclentiflc co-operation which Includes a feaslblllty study on the storage of the radIoactIve 
waste resulting from the Goiana accident 

Germany 

Exphy of International Agreements of the former German Democratic Repubbc in the field 
of Nuclear Energy (1991-1992) 

Arttcle 12 of the Unlflcatlon Treaty of 31 August 1990 between the Federal Republic 
of Germany and the former German Democratic Republic (see the Nuclear Law Bulletm No 
46) provides that the German Federal Government, after consultation with the respecttve 
Contracting Parties must assess whether mternatlonal treaties of the former GDR are to be 
contmued or whether they have expired In accordance with that procedure, the Federal 
Government gave notice of the explry of a number of mternatlonal agreements in the 
nuclear field concluded by the former GDR with Chma Czechoslovakta. Hungary, Norway, 
Romania, and the USSR (see Bundesgesetzblatt 1991 II pp 957,1077, 1114, 1992 II pp 
24, 64, 68) The assessment of treaties, agreements and other mternatlonal acts has not 
yet been completed 

Germany-USSR 

German-SovretAgreement on the Termtnatron of the Actwrbes of the Sow/et-German pub/c 
LImIted Company ‘Wlsmut” (1991) 

Followmg the end of World War II the USSR explolted mmes in Saxony and Thunngla 
which formed the Southern part of the former German Democratic Republic The operator 
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of the mmes and of ore processmg facllmes for the productlon of yellowcake was the 
Sowjetlsch-Deutsche Aktlengesellschaft “Wlsmut”, a public lImIted company with a 
majority of Sowet shareholders 

The Wlsmut company was granted a legal status by the GDR government which 
made It virtually exempt from any German lunsdlctlon In particular the company was 
authonsed to Issue Its own llcences for the mmmg and handlmg of radIoactive matenal and 
for Internal radiation protectlon The heedless mmmg of uranium, processing of ores and 
the related storage and transportation caused wide-rangmg radloactlve contammatlon of 
huge areas In Saxony and Thunngla, the extent of which cannot yet be fmally assessed 

lmmedlately after the unlflcatlon of Germany m October 1990, the German 
Government started negotlatlons with the Government of the USSR with a view to 
termmatmg Wlsmut’s acttvlttes The result was an Agreement of 16 May 1991 
(Bundesgesetzblatt 1991 II p 1142) 

Article 1 of that Agreement provides that the actlvctles of the Wlsmut company ended 
on 1 January 1991 

The German Parliament ratified the agreement by an Act of 12 December 1991 
(Bundesgesetzblatt 1991 II p 1138) In order to facllate the decontammatlon and 
rehabtlltatlon of the contammated areas and facllltlates the Act provides for a continued 
valldlty of old llcences granted by the Wlsmut company, the valldlty IS however lImited 
to a penod of five years after entry mto force of the Act and IS restncted to rehabllltatlng 
measures only 

In accordance with Its Article 9, the Agreement of May 1991 entered Into force on 
20 December 1991 (Bundesgesetzblatt 1992 II p 96) 

Hungary-United States 

Agreement for Co-operation M the Peaceful Uses of Nuclear Energy f 199 11 

The above Agreement between Hungary and the Unlted States was slgned In Vienna 
on 10 June 1991 and has now entered Into force 

The Agreement provides for exchange of expenence, transfer of know-how, dellvery 
of nuclear material and equipment, etc The Agreement lays down the groundwork for 
direct co-operation between both countnes m the multlple uses of nuclear energy, namely 
In nuclear power generatlon, Industry, agnculture health services envlronmental 
protectton It complles with the prowslons of the Treaty on the Non-Prollferatlon of Nuclear 

Weapons to which both countnes are Partles and ensures observance of guldelmes for 
nuclear exports 
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Sweden-Switzerland 

Addiimnal Protocol to the Agreement for Co-operatmn m the Peaceful Uses of Nuclear 
Energy 119901 

This Addrbonal Protocol to the Agreement of 1968 between Sweden and Switzerland 
was concluded on 25 Apnl 1990 and entered into force by an exchange of letters on the 
same date 

The Protocol specrfres the Parttes’ oblrgatrons regardmg transfers of materials for the 
rnstallabons in the SWISS nuclear fuel cycle, as described rn a lrst agreed by both Parbes 
The Protocol provrdes that the written authonsabon referred to rn the 1968 Agreement 
regardrng the processmg of nuclear fuel m SWISS mstallatrons IS grven rn advance m the 
Protocol Itself as IS the prior consent for transfer of matenals, thus srmpltfymg procedures 

The Parbes, being Parties to the Treaty on the Non-Prokferabon of Nuclear Weapons, 
refer to safeguards agreements they have concluded m rts rmplementatron, undertake to 
apply the Guidelrnes for the export of nuclear material, equrpment or technology 
fINFCIRC1254 published by the IAEA), and also specrfy they are Parbes to the Physrcal 
Protecbon Conventron 

MlJL TILA TERAL AGREEMENTS 

Joint Protocol Relating to the Appllcatlon of the Vienna Convention and the 
Pam Conventlon 

The Joint Protocol entered into force on 27 April 1992, following ratrfrcatron by five 
Partres to each of the Pans and Vrenna Convenbons - Cameroon, Chile, Egypt, Hungary and 
Poland (Vrenna Parties) and Denmark, Italy, the Netherlands, Norway and Sweden (Pans 
Partres) It was adopted on 21 September 1988 at a Conference convened by the 
lnternabonal Atomrc Energy Agency (IAEA) and the OECD Nuclear Energy Agency (NEA) 

The Pans Convenbon on Thrrd Party Llabllrty rn the Freld of Nuclear Energy (1960) and 
the Vrenna Convenbon on Civrl Lrablkty for Nuclear Damage (1963) both govern the lrabilny 
of operators of nuclear mstallabons for damage caused by accidents In therr mstallatrons 
or dunng transport of radroacbve materials The Jomt Protocol establrshes a bridge 
between the two Convenbons by extendrng the benefit of each Convenbon to the Partres 
to the other It also avords both Conventrons applymg to the same accident (See Nuclear 
Law Bulletm No 42 for text of the Jomt Protocol, see also Nuclear Law Bulletm No 43 for 
an analysts of its provlsrons ) 
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Memorandum of Understandmg for Co-operation In Fast Reactor/Fast 
Breeder Reactor R&D (1991 I 

On 31 October 1991, the European Fast Reactor Research and Development 
CommIttee (ERDSC) made up of the French Commtssalrat a I’Energle Atomlque ICEA), the 
German Kernforschungszentrum Karlsruhe GmbH (KfK) and interatom GmbH, and the 
Unlted Kmgdom Atomic Energy Authonty (UKAEA), concluded the above Memorandum of 
Understandmg with the Japanesa Fast Breeder Reactor Researchand Development Steermg 
CommIttee (JSC), made up of the Japan Atomic Power Company (JAPC), the Power 
Reactor and Nuclear Fuel Development Corporation (PNC) and the Central Research 
lnstltute of the Electnc Power Industry (CRIEPI) 

The purpose of this Memorandum of Understandmg, concluded for a penod of five 
years, IS to promote close co-operation between the R&D research actlvltles m Europe and 
Japan on fast reactor/fast breeder research and sets up a Europe/Japan Co-ordmatmg 
Commrttee to thts effect 

Co-operation may ba promoted through exchange of mformatlon m meetmgs, 
participation of experts In R&D, testmg or other actlvmes bemg performed by either Party 
jomt R&D work, supply of test materials and equipment, etc 

Declaration on Nuclear Arms 

Byelorussia, Kazakhstan, the Russlan Federation and Ukrame, actmg m the framework 
of the Commonwealth of Independent States (CIS) adopted this Declaration at Alma-Ata, 
Kazakhstan, on 22 December 1991 By this Declaration, the Member States undertake to 
jomtly draw up a nuclear policy and conflrm that they WIII not be the first to use nuclear 
weapons They also undertake not to transfer nuclear weapons to anyone 

A translation of the Declaration IS reproduced rn the “Texts” Chapter of this Issue of 
the Bulletm 

Treaty on the Non-Proliferation of Nuclear Weapons 

The Treaty on the Non-Prollferatlon of Nuclear Weapons (NPT) was adopted on 1 July 
1968 and entered Into force on 5 March 1970 tn accordance with Article IX thereof which 
prowdes that It shall enter into force followmg Its ratlflcatlon by forty Signatory States and 
the designated Depository States (the Unlted Kmgdom, the Untted States and the USSR) 
The text of the Treaty IS reproduced as an Appendix to a commentary on the 1990 NPT 
Rewew Conference publlshed m Nuclear Law Bulletm No 46 The present Issue of the 
Bulletm contams an arttcle on the future of the Treaty 
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The following table gives the status of the NPT as of March 1992 

TREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS 

Contracfmg Part/es Date of Retrficatlod 
AccessronBuccessron 

Albania 
Afghanistan 
Antigua and Barbuda (succ ) 
Australle 
Austria 
Bahamas (act 1 
Bahrem (act 1 
Bangladesh (act ) 
Barbados 
Belgium 
Belize (succ 1 
Benin 
Bhutan 
BollvIa 
Botswana 
Brunei Darassalam (act ) 
Bulgaria 
Burkina Faso 
Burundi (act 1 
Cambodia 
Cameroon, United Republic of 
Canada 
Cape Verde (act 1 
Central African Republic (act 1 
Chad 
Chma, People’s Republic of 
Columbta 
Congo (act 1 
Costa Rica 
Cyprus 
Czechoslovakia 
Democratic Yemen 
Denmark 
Dominica (succ ) 
DomInican Republic 
Ecuador 

Egypt 
El Salvador 
Equatonal Guinea (act 1 
Estorua (act 1 

12 Sept 1990 
4 Feb 1970 
1 Nov 1985 

23 Jan 1973 
27 June 1969 
10 July 1976 

3 Nov 1988 
27 Sept 1979 
21 Feb 1980 

2 May 1975 
9 Aug 1985 

31 Ott 1972 
23 May 1985 
26 May 1970 
28 April 1969 
26 March 1985 

5 Sept 1969 
3 March 1970 

19 March 1971 
2 June 1972 
8 Jan 1969 
8 Jan 1969 

24 Ott 1979 
25 Ott 1970 
10 March 1971 

9 March 1992 
8 Apnl 1986 

23 Ott 1978 
3 March 1970 

10Feb 1970 
22 July 1969 

1 June 1979 
3 Jan 1969 

10Aug 1968 
24 July 1971 

7 March 1969 
26Feb 1981 
11 July 1972 

1 Nov 1984 
31 Jan 1992 

act = accession succ = succession 
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Confractmg Partles 

Ethiopia 
FIJI (act 1 
Fmland 
Gabon lace ) 
Gambia 
Germany, Federal Republic of 
Ghana 
Greece 
Grenada (act 1 
Guatemala 
Gumea 
Guinea Bissau lace ) 
Ham 
Holy See (act ) 
Honduras 
Hungary 
Iceland 
lndonesla 
Iran 
Iraq 
Ireland 
Italy 
Ivory Coast 
Jamaica 
Japan 
Jordan 
Kenya 
Kmbati (succ 1 
Korea, Democratic People’s Repubk of 
Korea, Repubk of 
Kuwait 
Lao People’s Democratlc Repubk 
Latvia 
Lebanon 
Lesotho 
Llbena 
Libyan Arab Jamahmya 
Llechtenstem (act ) 
Llthuanla 
Luxembourg 
Madagascar 
Matawl (succ 1 
Malaysia 
MaIdIves 
Mall, Republic of 
Malta 
Mauntlus 

Date of Rat/f/cat/on/ 
AccesslonBuccesslon 

5 Feb 1970 
14 July 1972 

5 Feb 1969 
19Feb 1974 
12May 1975 

2 May 1975 
5 May 1970 

11 March 1970 
19Aug 1975 
22 Sept 1970 
29 Apnl 1985 
20 Aug 1976 

2 June 1970 
25 Feb 1971 
16May 1973 
27 May 1969 
18 July 1969 
12 July 1979 

2 Feb 1970 
29 Ott 1969 

1 July 1968 
2May 1975 
6 March 1973 
5 March 1970 
8 June 1976 

11 Feb 1970 
11 June 1970 
18 Apnl 1985 
12Dec 1985 
23 Apnl 1975 
17Nov 1989 
20 Feb 1970 

1992 
15 July 1970 
20 May 1970 

5 March 1970 
26 May 1975 
20 Apnl 1978 
23 Sept 1991 

2 May 1975 
8 Ott 1970 

1986 
5 March 1970 
7 Aprrl 1970 

1OFeb 1970 
6 Feb 1970 

25 Apnl 1969 
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Confracfmg Partres 

Mexico 
Mongolia 
Morocco 
Mozambique (act 1 
Nauru 
Nepal 
Netherlands 
New Zealand 
Nvzaragua 
Nlgena 
Norway 
Panama 
Papua New Gumea (act 1 
Paraguay 
Peru 
Phtllppmes 
Poland 
Portugal (act 1 
Qatar (act 1 
Romania 
Russian Federation 
Rwanda (act 1 
St Lucia (act ) 
St Vmcent and the Grenadmes (succ I 
San Manno 
Sao Tome and Pnnclpe (act ) 
Saud1 Arabia (act ) 
Senegal 
Seychelles (act I 
Sierra Leone (act 1 
Smgapore 
Solomon Islands (succ 1 
Somalta 
South Africa (act 1 
Spam (act 1 
Sn Lanka 
Sudan 
Suriname (succ 1 
Swaziland 
Sweden 
Switzerland 
Synan Arab Republic 
Taiwan, Chma 
Tanzania (act ) 
Thailand (act 1 
Togo 
Tonga (succ 1 

Date of Rathcation/ 
Accession/Succession 

21 Jan 1969 
14May 1969 
27 Nov 1970 

4 Sept 1990 
1982 

5 Jan 1970 
2 May 1975 

10 Sept 1969 
6 March 1973 

27 Sept 1968 
5 Feb 1969 

13 Jan 1977 
25 Jan 1982 

4 Feb 1970 
3 March 1970 
5 Ott 1972 

12 June 1969 
15Dec 1977 

3 Apnl 1989 
4 Feb 1970 
5 March 1970 

20 May 1975 
28 Dee 1979 

6 Nov 1984 
10Aug 1970 
20 July 1983 

3 Ott 1988 
17Dec 1970 
12 March 1985 
26 Feb 1975 
10 March 1976 
17 June 1981 

5 March 1970 
10 July 1991 

5 Nov 1987 
5 March 1979 

31 Ott 1973 
30 June 1976 
11 Dee 1969 

9 Jan 1970 
9 March 1977 

24 Sept 1969 
27 Jan 1970 

7 June 1991 
7 Dee 1972 

26 Feb 1970 
7 July 1971 
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Contractmg Part/es 

Tnnldad & Tobago 
Tunlsta 
Turkey 
Tuvalu (succ ) 
Uganda 
Unlted Kingdom 
United States 
Uruguay 
Venezuela 
Viet Nam, Soclallst Repubkc of (act ) 
Western Samoa (act 1 
Yemen, Republic of 
Yugoslawa 
Zaire 
Zambla 

Date of Ra thca t/on/ 
Access/on/Succession 

30 Ott 1986 
26 Feb 1970 
17 Apnl 1980 
19 Jan 1979 

1982 
27 Nov 1968 

5 March 1970 
31 Aug 1970 
26 Sept 1975 
14 June 1982 
17 March 1975 

1979/1986 
3 March 1970 
4 Aug 1970 

15May 1991 
26 Sept 1991 

Conventions on Early Notdicatlon of a Nuclear Accident and Assistance In 
Case of a Nuclear Accident or RadIologIcal Emergency 

Both of the above Conventtons were opened for signature on 26 September 1986 and 
entered Into force thirty days after consent to be bound had been expressed by three 

States Accordmgly, the ConventIon on Early Notlflcatlon became effectwe on 27 October 
1986 and the ConventIon on Assistance on 26 February 1987 in accordance with their 
Articles 12 3 and 14 3 respectively For States havmg expressed such consent after those 
dates, they entered Into force thtrty days followmg such expresslon, m accordance with 
their Articles 12 4 and 14 4 respectively (The text of both ConventIons IS reproduced m 
the Supplement to Nuclear Law Bulletm No 38 1 

The followmg tables give the status of signatures and ratlflcatlons of both 
Conventions as at 23 January 1992 
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- 

CONVENT/ON ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT 

Status of signatures, ratlficatlons, acceptances, approvals or accesslons 

State/Ofganrsatron 

Afghanistan* 
Algeria ’ 
Argenttna 
Australia l 

Austna 
Bangladesh 
Byelorussia* 
Belgium 
Brazil 
Bulgana l 

Cameroon 
Canada l 

Chile 
Chma l 

Costa Rica 
Cote d’lvolre 
Cuba l 

Cyprus 

Czechoslovakia* 1 
Democratic People’s 

Republtc of Korea* 
Denmark 

Egypt* 
Finland 
France l 

Germany, Federal 
Repubkc of l 

Greece* 

Guatemala 
Holy See 
Hungary’ 1 
Iceland 
India l 

Indonesia’ 
Iran, lslamlc 

Republic of 
Iraq* 
Ireland’ 
Israel 
Italy* 

Date of Sfgnature 

26 Sep 1986 
24 Sep 1987 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
26 Sep 1986 
26Sep 1986 
26 Sep 1986 
25 Sep 1987 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 

26 Sep 1986 

29 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26Sep 1986 
26Sep 1986 

26Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
29 Sep 1986 

26 Sep 1986 
26 SeD 1986 

26 Sep 1986 

Date of Deposrt of Instrument 

17 Jan 1990 (access 1 
22 Sep 1987 (ratIf ) 
18 Feb 1988 (ratd 1 
7 Jan 1988 (access 1 

26 Jan 1987 (ratIf ) 

4 Dee 1990 (ratif 1 
24 Feb 1988 (ratlf 1 

18 Jan 1990 (rattf ) 

10 Sep 1987 (ratif 1 
16 Sep 199 1 (ratIf 1 

8 Jan 1990 (rattf ) 
4 Jan 1989 (access ) 

26 Sep 1986 (on ) sign 

26 Sep 1986 (on sign I 
6 Jul 1988 (ratIf ) 
11 Dee 1986 (approv 1 
6 Mar 1989 (approv 1 

8 Aug 1988 

14 Sep 1989 (ratIf 1 

(ratIf 
6 June 1991 (ratIf ) 

1 

10 Mar 1987 (ratIf 
27 Sep 1989 (rattf 
28 Jan 1988 (ratif 

26 Sep 1986 
12Aug 1987 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 

21 Jul 1988 (ratIf I 
13 Sep 1991 (rattf ) 
25 May 1989 (ratIf ) 
8 Feb 1990 (ratif 1 

l Reservatton/declaratlon deposlted upon or followmg signaturelratlfxatlon 
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- 

Stare/Orgamss tton Date of S/gnature Date of Deposit of Instrument 

Japan 
Jordan 
Korea, Republic of 
Lebanon 
Liechtenstem 
Luxembourg 
Malaysfa l 

Mall 
Mexco 
Monaco 
Mongolia+ 1 
Morocco 
Netherlands* 
New Zealand 
Niger 
Nlgena 
Norway 
Pakistan 
Panama 
Paraguay 
Poland l 
Portugal 
Romama 
Russtan Federation+ 
Saudi Arabia 
Senegal 
Sierra Leone 
South Afnca 
Spam 
Sn Lanka 
Sudan 
Sweden 
Switzerland 
Synan Arab Repubkc 
Thalland l 

Tunlsla 
Turkey* 
Ukrame’ 
Unlted Arab Emirates’ 
Unlted Kmgdom of 

Great Bntam and 
Northern Ireland’ 

UnIted States of Amenca l 

Uruguay 

6 Mar 1987 
2 Ott 1986 

26 Sep 1986 
26 Sep 1986 
29 Sep 1986 
1 Sep 1987 
2 Ott 1986 

26 Sep 1986 
26 Sep 1986 
8 Jan 1987 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
21 Jan 1987 
26 Sep 1986 

26 Sep 1986 
2 Ott 1986 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 

15 Jun 1987 
25 Mar 1987 
10Aug 1987 
26 Sep 1986 

26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
2 Jul 1987 

25 Sep 1987 
24 Feb 1987 
26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
26 Sep 1986 

9 Jun 1987 (accept ) 

11 Dee 1987 katlf 1 

8 Jun 1990 (access ) 

1 Sep 1987 (on 1 sign 

10 May 1988 (ratIf ) 

19 Jul 1989 (approv ) 
11 Jun 1987 (ratIf ) 

23 Sep 1991 (accept I 
11 Mar 1987 (access I 

10 Aug 1990 (ratIf 1 

26 Sep 1986 (on ) sign 
11 Sep 1989 (access 1 

24 Mar 1988 (ratIf 1 

12 Jun 1990 (access ) 
23 Dee 1986 (ratIf ) 

3 Nov 1989 faccess ) 

10 Aug 1987 (ratIf ) 

13 Sep 1989 (ratIf 1 

11 Jan 1991 (access 1 

27 Feb 1987 (ratIf ) 

31 May 1988 (ratIf ) 

21 Mar 1989 (ratIf 1 

24 Feb 1989 (ratIf ) 

3 Jan 1991 (ratIf ) 

26 Jan 1987 (ratIf I 
2 Ott 1987 (access ) 

9 Feb 1990 (ratIf I 
19 Sep 1988 (ratIf I 

21 Dee 1989 (access ) 

1 Reservationldeclaratlon subsequently wlthdrawn 
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Sta te/Organlsa t/on Date of Sgnature Date of Deposit of Instrument 

Vlet Nam, Soclallst 
Republic of 29 Sep 1987 (access 1 

Yugoslavia 27 May 1987 8 Feb 1989 (ratif ) 
Zaire 30 Sep 1986 
Zimbabwe 26 Sep 1986 
Food and Agnculture 

Organisatlon 19 Ott 1990 (access 1 
World Health Organlsatlon’ 10 Aug 1988 (access 1 
World MeteorologIcal 

Organlsatlon+ 17 Apr 1989 (access ) 

CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR 
RADIOLOGICAL EMERGENCY 

Status of ugnatureo. ratdicabons. acceptances, approvals or accesslons 

State/Orgamsatron Date of .S/gnarure Dare of Deposit of Instrument 

Afghanistan’ 
Algena l 

Argentma 
Australia l 

Austna 
Bangladesh 
Byelorussia* 
Belgium 
Brazil 
Bulgana ’ 
Cameroon 
Canada’ 
Chile 
Chma’ 
Costa Rica 
Cote d’lvolre 
Cuba l 

Cyprus 
Czechoslovakia l 

26 Sep 1986 
24 Sep 1987 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
25 Sep 1987 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 

26 Sep 1986 

17 Jan 1990 (access ) 
22 Sep 1987 (ratlf ) 
21 Nov 1989 (ratIf 1 
7 Jan 1988 (access 1 

26 Jan 1987 (ratIf 1 

4 Dee 1990 (ratlf 1 
24 Feb 1988 (ratIf 1 

10 Sep 1987 (ratIf 1 
16 Sep 1991 (ratif) 

8 Jan 1991 (ratlf ) 
4 Jan 1989 (access ) 
4 Aug 1988 (ratIf 1 

l ReservatiorVdeclaratlon deposlted upon or followmg slgnaturelratlflcatlon 
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Sta te/Organfsa t/on 

Democrattc People’s 
Republic of Korea* 

Denmark 

Egypt l 

Fmland 
France* 
Germany, Federal 

Repubkc of l 

Greece l 

Guatemala 
Holy See 
Hungary’ 1 
Iceland 
lndta’ 
lndonesla l 

Iran, lslamlc Repubkc of 
Iraq + 
Ireland l 

Israel 
Italy 
Japan’ 
Jordan 
Korea, Republic of l 

Lebanon 
Libyan Arab Jamahmya 
Llechtenstem 
Malaysia l 

Mall 
Mexco 
Monaco 
Mongolia* 1 
Morocco 
Netherlands’ 
New Zealand+ 
Niger 
Nlgena 
Norway* 
Pakistan 
Panama 
Paraguay 
Poland l 

Portugal 
Romania 
RussIan Federation’ 
Saud1 Arabia 

Date of S/gnature Date of Deposjt of Instrument 

29 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sap 1986 
26 Sep 1986 

17 Ott 1988 (ratIf ) 
27 Nov 1990 (approv ) 
6 Mar 1989 (approv ) 

26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
26 Sap 1986 
29 Sep 1986 
26 Sep 1986 
26 Sep 1986 
12Aug 1987 
26 Sep 1986 
26 Sep 1986 
26 Sep 1986 
6 Mar 1987 
2 Ott 1986 

14 Sep 1989 (ratIf ) 
6 June 1991 (raflf 1 
8 Aug 1988 (ratIf ) 

10 Mar 1987 (ratif ) 

28 Jan 1988 (ratif 1 

26 Sep 1986 

21 Jul 1988 (ratIf ) 
13 Sep 1991 (ratlf ) 
25 May 1989 (ratIf 1 
25 Ott 1990 (ratIf ) 
9 Jun 1987 (accept 
11 Dee 1987 (ratIf ) 
8 Jun 1990 (access 

26 Sep 1986 
1 Sep 1987 
2 Ott 1986 

26 Sep 1986 
26 Sep 1986 
8 Jan 1987 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
21 Jan 1987 
26 Sep 1986 

26 Sap 1986 
2 Ott 1986 

26 Sep 1986 
26 Sep 1986 

26 Sep 1986 

) 

27 Jun 1990 (access ) 

1 Sep 1987 (on ) sign 

10 May 1988 (ratlf ) 
19 Jul 1989 (approv ) 
11 Jun 1987 (ratIf ) 

11 Mar 1987 (access ) 

10 Aug 1990 (ratlf 1 
26 Sep 1986 (on 1 sign 
11 Sep 1989 (access ) 

24 Mar 1988 (ratlf 1 

12 Jun 1990 (access 1 
23 Dee 1986 (ratlf 1 
3 Nov 1989 (access ) 

1 ReservatlorVdeclaratlon subsequently wthdrawn 
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State/Organrsatfon Date of Srgnature Date of Deposd of instrument 

Senegal 
Sierra Leone 
South Afnca l 

Spam 
Sri Lanka 
Sudan 
Sweden 
Switzerland 
Syrian Arab Republtc 
ThaIland’ 
Tunlsla 
Turkey* 
Ukrame’ 
UnIted Arab Emirates 
Unlted Kmgdom of 

Great Bntam and 
Northern Ireland l 

Unlted States of America’ 
Uruguay 
Vlet Nam, Soclallst 

Republic of 
Yugoslavia 
Zaire 
Zimbabwe 
Food and Agnculture 

Organlsatlon’ 
World Health 0rgantsattot-P 
World Meteorological 

Organisetlon’ 

15Jun 1987 
25 Mar 1987 
10 Aug 1987 
26 Sep 1986 

26Sep 1986 
26 Sep 1986 
26 Sep 1986 
2 Jul 1987 

25 Sep 1987 
24 Feb 1987 
26 Sep 1986 
26 Sep 1986 

26 Sep 1986 
26 Sep 1986 

10 Aug 1987 (rattf 1 
13 Sep 1989 (ratIf ) 
11 Jan 1991 (access 1 

31 May 1988 lratlf ) 

21 Mar 1989 (ratif ) 
24 Feb 1989 (ratIf ) 
3 Jan 1991 (rattf 1 

26 Jan 1987 lratlf 1 
2 Ott 1987 (access 1 

9 Feb 1990 (ratIf ) 
19 Sep 1988 (ratif 1 
21 Dee 1989 (access) 

29 Sep 1987 (access 1 
9 Apr 1991 (access 1 

30 Sep 1986 
26 Sep 1986 

19 Ott 1990 (access 1 
10 Aug 1988 (access ) 

17 Apr 1990 (access 1 
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Sectron 4 

Every year, the Government shall report to Parliament on progress m research mto the 
management of high-level long-lived radioactIve waste and m work being carned out at the 
same time regardmg 

- ways of separating and transmuting the long-lived radIoactIve elements present In 
such waste. 

- possibllltles of reverstble or Irreversible storage m deep geological formatlons, m 
particular by means of constructmg underground laboratones, 

- techniques for the condltlonmg and long-term surface storage of such waste 

Reports shall also descnbe research and work carned out abroad 

After a penod not exceedmg ftfteen years from the promulgation of this Act, the 
Government shall present Parliament with a comprehensive evaluation report of such 
research together with a BIII authonsmg, If appropnate, the creation of a storage centre for 
high-level long-lived radIoactIve waste, and laying down the obligations and requirements 
relating to thus centre 

Parliament shall refer these reports to the Parliamentary Offlce for the evaluation of 
sclentlflc and technological policy 

These reports shall be made public They shall be prepared by an Evaluation 
Commlsslon compnsmg 

- SIX experts, of whom at least two shall be mternatlonally renowned and three of 
whom shall be appomted by the National Assembly and three by the Senate, on 
the proposal of the Parkamentary Offlce for the evaluation of scientific and 
technological pokey, 

- two experts appomted by the Government, on the proposal of the Higher Council 
for Nuclear Safety and InformatIon, 

- four sclentlflc experts appomted by the Government on the proposal of the 
Academy of Sciences 

Sect/on 5 

Sectlons 6 to 12 below specify the condmons for the constructlon and operatton of 
underground laboratones for the study of deep geologlcal formations m which high-level 
long-lived radIoactIve waste might be stored or kept 

Sect/on 6 

Any project for the construction of an underground laboratory shall, before any 
preltmmary research work IS undertaken, be discussed with the elected representatives and 
populatton of the sites concerned, under condmons to be laid down by decree 
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Sectron 7 

Research work pnor to the constructlon of laboratones shall be carned out under the 
condmons lald down by the Act of 29 December 1892 on Damage caused to pnvate 
property by publtc works 

Sectjon 8 

Wlthout prefudlce to the appkcatlon of Act No 76-663 of 19 July 1976 on 
mstallatlons classlfled for purposes of envlronmental protectlon, the construction and 
operation of an underground laboratory shall be sublect to a llcence granted by Decree of 
the Consell d’Etat, followmg an Impact study and the opmton of the munlclpal, general and 
reglonal Councils concerned, and after a public mqulry organlsed m accordance with the 
prowsIons of Act No 83-630 of 12 July 1983 on the democratlsatlon of public mqulnes 
and envlronmental protectlon 

Ltcences shall include speclflcatlons, and applicants for such llcences must possess 
the technlcal and fmancial capabllmes required to carry out the operations Involved 

Section 9 

Llcences shall wlthm the boundary determmed by the relevant Decree give the 
licensee the exclusive right to proceed with surface and underground work and to the 
materials extracted as a result of such work 

The owners of land located wlthm this boundary shall receive compensation either 
by amicable agreement wtth the licensee or m accordance with the rules on expropnatlon 

Licensees may make use of the public Interest expropriation procedure with respect 
to all or part of such land 

Sectjon 10 

Llcensmg Decrees shall m addttlon, establtsh a protective area outslde the boundary 
mentloned m the precedmg Sectton, m which the admmlstratlve authontles may prohlblt 
or regulate any work or actlvmes likely to Interfere, from a technlcal vlewpomt with the 
construction or operation of the laboratory 

Sectron 11 

Radioacttve sources may be used temporanly m such underground laboratones for 
expenmental purposes 

It IS forbldden to store or keep radIoactIve waste m such laboratones 

Sect/on 12 

Public Interest groups may be constituted, In accordance with the provlslons of 
Sectlon 21 of Act No 82-610 of 15 July 1982 on technological research and development 
policy and programmmg m France, m order to carry out accompanying work and manage 
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equipment in such a way as to promote and facilitate the construction and operation of 
each laboratory 

In addttlon to the State and the holder of the llcence provided for under Sectlon 8, 
the region and ddpartement m which the pnnclpal access well to the laboratory 1s situated, 
communes any part of which IS situated wlthm ten kllometres of such well and any body 
workmg towards Inter-commune co-operation for the economic development of the area 
concerned, shall be entltled as of right to be members of such groups 

Sectron 13 

A public mdustnal and commercial body shall be created, wtth the name of Natconal 
RadIoactIve Waste Management Agency, placed under the authority of the Mmlsters for 
Industry, Research and the Environment 

This Agency shall be responsible for operations concerning the long-term management 
of radIoactIve waste, and m particular 

- tn co-operation notably with the Atomic Energy Commlsslon, to help defme and 
to contribute towards research and development programmes concernmg the 
long-term management of radloacttve waste, 

- to ensure the management of long-term storage centres etther directly or through 
the mtermedlary of a third party acting on its behalf, 

- to design, select the site for and construct new storage centres m the light of the 
long-term forecasts for waste productlon and management, and to carry out all 
studies required for this purpose, m particular the construction and operation of 
underground laboratones to study deep geologtcal formatlons, 

- to define, in compliance with the safety rules, speclflcatlons for the treatment and 
storage of radloacttve waste, 

- to record the state and locatlon of all radioactive wastes on French territory 

SectIon 14 

A local mformatlon and momtonng Committee shall be created at the site of each 
underground laboratory 

These CommIttees shall mclude Government representatives, two Members of 
Parlfament (d6put6s) and two Senators appomted by their respective assemblies, elected 
representatives from the terntonal units consulted at the time of the public mqulry, 
members of associations for protection of the environment and of agncultural trade unions, 
and representatives from professional organlsattons and from staff working at the sate, as 
well as the licensees 

At least half the membershIp of such CommIttees shall be comprised of elected 
representatives from the terntonal units consulted at the time of the public mqulry Each 
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CommIttee shall be chatred by the Prefect of the dbpartement In whfch the laboratory IS 

situated 

Committees shall meet at least twice a year They shall be Informed of the objectIves 
of the programme, the nature of the work carned out and the results obtalned They may 
refer any matter to the natlonal Evaluation Commlsslon referred to In SectIon 4 

CommIttees shall be consulted on all matters relatmg to the operation of laboratones 
which affect the environment and the nelghbourhood They may hear opmlons or 
counter-valuations by authonsed laboratones 

The establishment and operating costs of local mformatlon and monltorlng 
CommIttees shall be borne by the groups referred to m Sectlon 12 

Sectron 15 

A Decree by the Consell d’Etat shall lay down any lmplementmg rules required by the 
present Act 

European Communities 

Council Directive 92/3/Euratom of 3 February 1992 on the SupervisIon 
and Control of Shipments of Radioactive Waste between Member States 

and Into and Out of the Community 

fOfXctel Journal of the Europeen Commumties, No L 35, 12 February 19921 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Havmg regard to theTreatyestabllshmg the European Atomic Energy Community, and 
m parttcular Artbcles 31 and 32 thereof, 

Havmg regard to the proposal from the Commlsston drawn up after obtammg the 
opmaon of a group of persons appomted by the Sclentlflc and TechnIcal CommIttee from 
among sclentlfic experts in the Member States, 

Having regard to the opinion of the European Parliament, 

Havmg regard to the opmlon of the Economic and Soclel CommIttee, 

Whereas on 2 February 1959 the Council adopted DIrectIves laying dow the basic 
standards for the protectlon of the health of workers and the general public agamst the 
dangers ansmg from iontzmg radlatlon, as amended by Dlrectlve 80/836/Euratom and 
Dlrectlve 841467lEuratom. 
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Whereas pursuant to Article 2 of Dtrectlve 80/836/Euratom, these basic safety 
standards apply Inter alra to the transport of natural and artlflclal radloactwe substances, 

Whereas pursuant to Article 3 of Dlrectlve 80/836/Euratom. each Member State must 
make compulsory the reportmg of actlvlttes which mvolve a hazard arlsmg from lontzmg 
radlatlon, whereas, m the light of possible dangers and other relevant conslderatlons these 
acttvitles are subject to pnor authonzatlon m cases decided upon by each Member State, 

Whereas Member States have consequently set up systems wlthm their terntones m 
order to meet the requirements of Article 3 of Dlrectlve 80/836/Euratom laymg down basic 
standards m accordance with Article 30 of the Euratom Treaty, whereas, therefore, by 
means of the internal controls that Member States apply on the basis of natlonal rules 
consistent with exlstmg Community and any relevant mternattonal requirements, Member 
States contmue to ensure a comparable level of protectton wlthm their terntones, 

Whereas the protectlon of the health of workers and the general public requires that 
shipments of radloactwe waste between Member States and mto and out of the 
Community be subject to a system of pnor authonzatlon, whereas this requirement IS in 
lme w&h the Commumty’s policy of subsldtanty. 

Whereas the European Parliament resolution of 6 July 1988 on the fmdmgs of the 
Committee of lnqutry into the Handlmg and Transport of Nuclear Materials calls mter aha, 
for comprehenslve Community rules to make transfrontler movements of nuclear waste 
subject to a system of stnct controls and authonzattons from their pomt of ongm to their 
pomt of storage, 

Whereas Council Dlrectlve 84/631 /EEC of 6 December 1984 on the supervisIon and 
control withtn the European Community of the transfrontler shipment of hazardous waste 
does not apply to radloactlve waste, 

Whereas by Declslon No 90/l 70/EEC the Council has decided that the Community 
should be Party to the Easel ConventIon on the control of transboundary movements of 
hazardous wastes and their disposal of 22 March 1989, whereas that ConventIon does not 
apply to radloactlve waste, 

Whereas all the Member States have subscnbed to the lnternattonal Atomic Energy 
Agency (IAEA) code of good practice on the mternatlonal transboundary movement of 
radIoactIve waste, 

Whereas the management of radIoactIve waste necessitates supervision and control 
mcludlng a compulsory and common notlflcatlon procedure for shipments of such waste, 

Whereas measures ensunng post-factum control of shipments are necessary, 

Whereas the competent authontles of the Member States of destmatlon of radIoactIve 
waste should be able to raise objectIons to shipments of radioactive waste, 

Whereas It IS also desirable for the competent authorities of the Member State of 
ongm and of the Member State(s) of transit to be able, subject to certam cntena, to lay 
down condmons In respect of the shipment of radloactlve waste on their terntory, 
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Whereas, to protect human health and the environment agamst dangers anslng from 

such waste, account must be taken of risks occurnng outslde the Community whereas, 
therefore, m the case of radloactwe waste entenng and/or leavmg the Community, the third 

country of destmatlon or ongm and any third country or countnes of transit must be 

consulted and Informed and must have given their consent, 

Whereas the Fourth ACP-EEC ConventIon slgned at Lom6 on 15 December 1989 
contams speclflc prowslons governmg theexport of radIoactIve waste from the Community 

to non-member States party to that Conventlon, 

Whereas radloactlve waste may contain nuclear materials as defmed by Commission 

Regulation (Euratom) No 3227/76 of 19 October 1976 concernmg the appllcatlon of the 
provlslons on Euratom safeguards and the transport of such substances must be sublected 
to the International Conventton on the physlcal protectlon of nuclear materials (IAEA, 

1980). 

HAS ADOPTED THIS DIRECTIVE 

TITLE I 

scope 

1 Thts Dlrectlve shall apply to shipments of radloactlve waste between Member States 

and mto and out of the Community whenever the quantmes and concentration exceed the 
levels lald down m Articles 4 (a) and fb) of Dlrectlve 80/836/Euratom 

2 Speclflc prowslons concernmg reshipment of such waste are set out In Title IV 

Artrcle 2 

For the purpose of thts Directive 

- “radroactrve waste” means any material which contams or IS contaminated by 
radlonuclldes and for which no use IS foreseen, 

- “shrpment” means transport operatlons from the place or ongIn to the place of 
destmatlon, mcludmg loadmg and unloadmg, of radIoactive waste 

- the “holder” of radloactwe waste means any natural or legal person who, before 
carrying out a shipment, has the legal responslbllity for such materials and Intends 
to carry out shipment to a consignee, 

- the “consignee” of radloactlve waste means any natural or legal person to whom 
such matenal IS shipped, 
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- “place of orrgm” and “place of destmarron” mean places situated m two different 
countries, either Member States of the Community or third countries, accordmgly 
called “country of ongm” and “country of destmatlon”, 

- “competent authontres” means any authonty which, under the law or regulations 
of the countnes of ongm, transit or destmatlon, are empowered to implement the 
system of supervision and control defmed in Titles I to IV mclusive, these 
competent authormes shall be designated m accordance with Article 17, 

- “sealed source” has the meanmg given to It m Directfive 80/836/Euratom 

Article 3 

The transport operations necessary for shipment shall comply with Community and 
natlonal provisions and wtth mternattonal agreements on the transport of radloactlve 
matanal 

TITLE II 

Shpments between Member States 

Article 4 

A holder of radloactlve waste who Intends to carry out a shipment of such waste or 
to arrange for such a shipment to be carned out shall submit an appkatlon for 
authonzatlon to the competent authonties of the country of ongm These competent 
authontles shall send such appkatlons for approval to the competent authontles of the 
country of destmatlon and of the country or countnes of transtt, If any 

For thus purpose they shall use the standard document referred to m Article 20 

The sendmg of that document shall In no way affect the subsequent declslon referred 
to in Article 7 

Artrcle 5 

1 Any application may be sent in respect of more than one shipment, provtded that 

- the radloactlve waste to which It relates essentially has the same physlcal, 
chemical and radIoactIve charactenstlcs, and 

- the shipments are to be made from the same holder to the same consignee and 
mvolve the same competent authontles, and 

- where shipments involve third countries, such transit IS via the same frontier post 
of entry to and/or exit from the Community and via the same frontier post of the 
third country or countries concerned, unless otherwise agreed between the 
competent authontles concerned 
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2 The euthonzatlon shall be valid for a penod of not more than three years 

Artde 6 

1 Not later that two months after recetpt of the duly completed appllcatlon, the 
competent authontles of the country of destmatlon and of any country of transit shall 
notify the competent authormes of the country of ongm of their acceptance or of the 

condmons which they consider necessary or of their refusal to grant approval 

For this purpose they shall use the standard document referred to In Article 20 

2 Any condltlons required by the competent authontles of the Member States, whether 
they are the country of transit or of destmatlon, may not be more stnngent than those lald 

down for similar shipments wlthm those States and must comply with exlstmg InternatIonal 
agreements 

Reasons shall be given for any refusal to grant approval or the attaching of 
condmons to approval, m accordance with Article 3 

3 However, the competent authontles of the country of destmatlon or of any country 
of transtt may request a further penod of not more than one month In addmon to the period 
referred to m paragraph 1 to make thelr posItIon known 

4 If upon explry of the periods referred to m paragraph 1 and, If appropriate paragraph 
3, no reply has been received from the competent authormes of the country of destmatlon 
and/or the Intended countnes of transit those countnes shall be deemed to have given their 
approval for the shipment requested, unless they have Informed the Commlsslon, In 

accordance with Article 17, that they do not accept this automatic approval procedure in 
general 

If all the approvals necessary for shipment have been granted, the competent 

authormes of the Member State of ongm shall be entltled to authorize the holder of the 
radloactlve waste to ship It and Inform the competent authontles of the country of 

destmation and of the country or countnes of transit, If any 

For that purpose they shall use the standard document referred to In Article 20 Any 
addItional requirements for such shipments shall be attached to this document 

This authonzatlon shall not In any way affect the responslblllty of the holder the 
transporter, the owner, the consignee or any other natural or legal person Involved In the 
shipment 

Without preludlce to any other accompanymg documents required under other 
relevant legal prowstons, the documents referred to In Articles 4 and 6 shall accompany 
each shipment fallmg under the scope of this Dlrectlve mcludmg the cases of approval of 
more than one transfer referred to m Article 5 
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Where shipments are made by rall, these documents shall be available to the 
competent authontles of all the countnes concerned 

Art&e 9 

1 Wlthm fifteen days of receipt, the consignee of the radioactive waste shall send the 
competent authontles of tts Member State an acknowledgement of receipt, usmg the 
standard document referred to m Article 20 

2 The competent authontles of the country of destmatlon shall send coptes of the 
acknowledgement to the other countnes mvolved m the operation The competent 
authontles of the country of ongm shall send a copy of the acknowledgement to the 
ongmal holder 

TITLE Ill 

Imports mto and out of the Communtty 

Arttcle 10 

1 Where waste falling withm the scope of this Dtrectlve IS to enter the Community from 
a third country and the country of destmatlon IS a Member State, the consignee shall 
submit an apphcation for authonzatlon to the competent authontles of that Member State 
usmg the standard document referred to In Article 20 The consignee shall act as the holder 
and the competent authontles of the country of desttnatlon shall act as if they were the 
competent authontles of the country of ongln referred to m Title II m respect of the country 
or countnes of transit 

2 Where waste falling within the scope of this Dlrectlve IS to enter the Commumty from 
a third country and the country of destination IS not a Member State, then the Member 
State m whose terntory the waste IS first to enter the Community shall be deemed to be 
the country of ongm for the purposes of that shipment 

3 With regard to shipments fallmg wlthm paragraph 1, the intended consignee of the 
shipment wtthm the Community, and with regard to shipments falling wlthm paragraph 2, 
the person wlthm the Member State m whose terntory the waste IS first to enter the 
Community who has responslblllty for managmg the shipment wIthin that Member State 
shall inform his competent authormes In order to mIttate the eppropnate procedures 

The competent authormes of Member States shall not authonze shipments 

1 either to 

(al a destcnatlon south of latitude 60° south. 
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(b) a State party to the Fourth ACP-EEC ConventIon which IS not a member of the 
Community, taking account, however, of Article 14. 

2 or to a third country which, In the opmton of the competent authontles of the country 
of ongm, m accordance with the cntena referred to m Article 20 does not have the 
technlcal, legal or admmlstratlve resources to manage the radIoactIve waste safely 

1 Where radloactlve waste IS to be exported from the Community to a third country, 
the competent authormes of the Member State of ongm shall contact the authontles of the 
country of destmatlon regardmg such a shtpment 

2 If all the condmons for shipment are fulfilled, the competent authormes of the 
Member State of ongln shall authonze the holder of radloactlve waste to ship It and shall 
inform the authontles of the country of destmatlon about this shipment 

3 This authonzatlon shall not m any way affect the responslbillty of the holder the 
transporter the owner, the consignee or any other natural or legal person Involved in the 
shipment 

4 For the purpose of the shipment. the standard documents referred to m Article 20 
shall be used 

5 The holder of the radmactlve waste shall notify the competent authontles of the 
country of ongln that the waste has reached Its destmatton m the third country wlthln two 
weeks of the date of arrival and shall mdlcate the last customs post In the community 
through which the shipment passed 

6 This notlflcatlon shall be substantiated by a declaration or certlflcatlon of the 
consignee of the radloactlve waste statmg that the waste has reached Its proper 
destmatlon and mdlcatmg the customs post of entry m the third country 

TITLE IV 

Rehpment operations 

Art&e 13 

Where a sealed source IS returned by Its user to the suppller of the source in another 
country, Its shipment shall not fall within the scope of this Dlrectlve 

However, this exemptton shall not apply to sealed sources contalnmg flsslle matenal 

Art/c/e 14 

This Directive shall not affect the right of a Member State or an undertaklng In the 
Member State to which waste IS to be exported for processing to return the waste after 
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treatment to Its country of ongm Nor shall it affect the right of a Member State or an 
undertakmg in that Member State to whtch Irradiated nuclear fuel IS to be exported for 
reprocessmg to return to Its country of ongm waste and/or other products of the 
reprocesstng operation 

Artde 15 

1 Where a shipment of radIoactIve waste cannot be completed or tf the condltlons for 
shipment are not complied with in accordance with the prowsIons under Title II, the 
competent authormes of the Member State of dispatch shall ensure that the radloactlve 
waste m questlon IS taken back by the holder of that waste 

2 In case of shipments of radioactIve waste from a third country to a destmatlon wtthm 
the Commumty. the competent authormes of the Member State of destination shall ensure 
that the consignee of that waste negotiates a clause with the holder of the waste 
established in the third country obllgmg that holder to take back the waste where a 
shipment cannot be completed 

Art&e 16 

The Member State or States which approved transit for the mmal shipment may not 
refuse to approve reshipment m the cases referred to 

- m Arttcle 14, If the reshipment concerns the same matenal after treatment or 
reprocessmg and if all relevant legislation IS respected, 

- m Article 15, If the reshipment IS undertaken on the same conditions and with the 
same specifications 

TITLE V 

Procedural prowsrons 

Art&e 17 

Member States shall forward to the Commtsslon not later than 1 January 1994 the 
name(s) and the address of the competent authonties and all necessary information for 
rapldly communtcatmg with such authonties, as well as their possible non-acceptance of 
the automatic approval procedure referred to m Article 6 14) 

Member States shall regularly forward to the CornmIssIon any changes to such data 

The CornmIssIon shall communicate this mformatlon, and any changes thereto, to all 
the competent authonties in the Community 

Artrcle 18 

Every two years, and for the first time on 31 January 1994, Member States shall 
forward to the Commlsslon reports on the Implementation of this Directive 
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They shall supplement these reports by mformatton on the sltuatlon with regard to 
shipments wtthm their respective terntones 

On the basis of these reports, the CornmIssIon shall prepare a summary report for the 
European Parliament, the Council and the Economtc and Social CommIttee 

Artde 19 

The CornmIssIon shall be asslsted m performmg the tasks lald down in Articles 18 and 
20 by a Commntee of an advisory nature composed of representatlves of the Member 
States and chalred by the representative of the Commtsslon 

The representatlve of the CornmIssIon shall submit to the CommIttee a draft of the 
measures to be taken The CommIttee shall deliver Its opmlon on the draft wlthm a time 
llmtt which the Chairman may lay down accordmg to the urgency of the matter, If 
necessary by takmg a vote 

The opmion shall be recorded m the mmutes In addmon, each Member State shall 
have the right to ask to have Its posmon recorded In the mmutes 

The CornmIssIon shall take the utmost account of the opmlon delIvered by the 
CommIttee It shall Inform the CommIttee of the manner In which rts opmion has been 
taken Into account 

Art&e 20 

The procedure laud down m Article 19 shall m parttcular apply to 

- the preparation and possible updatmg of the standard document for appllcatlons 
for authonzatlon referred to m Article 4, 

- the preparation and possible updatmg of the standard document for granting 
approval referred to m Article 6 (1). 

- the preparation and possible updatmg of the standard document for 
acknowledgment of receipt referred to m Article 9 (1). 

- the establishment of cntena enablmg Member States, to evaluate whether 
requirements for exports of radloactlve waste are met as provided for In Article 
11 (2). 

- the preparation of the summary report referred to In Article 18 
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TITLE VI 

Fmal prowsions 

Art/de 2 1 

1 Member States shall bnng mto force not later than 1 January 1994 the laws, 
regulations and admmlstratlve provtslons necessary to comply with thus Dlrectlve They 
shall forthwith inform the Commission thereof 

2 When Member States adopt the measures referred to an paragraph 1, they shall 
contam a reference to this Dlrectlve or shall be accompanied by such reference on the 
occasion of their official publlcatlon The methods of maklng such reference shall be lald 
down by the Member States 

3 Member States shall commumcate to the Commlsslon the mam prowsIons of 
domestlc law which they adopt m the field governed by thts Dlrecttve 

Artde 22 

This Directive IS addressed to the Member States 

Commission Recommendation of 26 July 1991 on the Application of the 
Third and Fourth Paragraphs of Article 33 of the Euratom Treaty 

19 1/444/Euatom) 

(Offictal Journal of the European Communitres No L 238, 27 August 19911 

THE COMMISSION OF THE EUROPEAN COMMUNITIES, 

Having regard to theTreatyestabllshlng the European Atomic Energy Community, and 
In particular Articles 33, second paragraph, and 124, second Indent, thereof, 

Whereas Article 2 (b) of the Treaty provides for the establishment of uniform safety 
standards to protect the health of the general public and workers against the dangers 
ansmg from lonlzlng radiation, 

Whereas, In order to achieve thts ObpCtlvf?, Article 31 of the Treaty entrusts to the 
Council the task of establlshlng the basic standards In the area of radlatlon protectlon, 

Whereas the Counol and the CornmIssIon have adopted a number of legal acts 
pursuant to this Article relating to the health protectton of the general publtc and workers, 
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Whereas the basic standards are Intended to evolve and may be supplemented on the 

basts of Article 32, 

Whereas, pursuant to the first paragraph of Article 33 of the Treaty, each Member 
State 1s required to lay down the appropnate prowsIons, by leglslatton, regulation or 
admmlstratlve actnon, to ensure compliance with the basic standards which have been 
establtshed, and to take the necessary measures with regard to teachmg education and 
wxanonal trainmg, 

Whereas, on the basis of the second paragraph of Article 33, the CornmIssion makes 
appropriate recommendattons for harmonlzmg the prowsIons applicable In thus field in the 
Member States, 

Whereas, pursuant to the third paragraph of Article 33 of the Treaty, each Member 
State IS required to communicate to the CornmIssIon the draft laws, regulations and 
admmistratlve prowslons mentloned above, whereas, pursuant to the fourth paragraph of 
Article 33, the CornmissIon may tssue recommendations wlthm three months of the date 
on which such provIsIons are commurvcated, 

Whereas thts procedure IS designed to ensure that the uniform nature of the basic 
standards IS reflected In the nattonal provIsIons of the Member States and to brmg about 
the harmontzatlon of their legislation for the protectlon of the health of the general public 
and workers against lonlzmg radlatlon, 

Whereas the CornmIssIon’s recommendations are deslgned to ensure that the draft 
laws, regulations and admirvstratlve provIsIons are adapted to take account of the basic 
standards, 

Whereas the Commlsslon’s recommendations can be fully effective only If they are 
addressed to the Member States before the latter adopt their draft provlslons, 

Whereas the Member States should therefore not fmally adopt any draft provlslons 
unttl the penod of three months granted to the Commlsslon under Article 33, fourth 
paragraph, of the Treaty has elapsed, 

Whereas It IS essential that the Member States, In accordance with the splrlt of 
Arttcle 192 of the Treaty and with a wew to facllltatmg the work of the Commlsslon, 
communicate to the Commlsslon the provIsIons as fmally adopted In order to make It 
possible for the Commlsslon to ensure, pursuant to Article 124 of the Treaty, that the 
provIsIons of Commumty law are appked, 

Whereas In order to ensure correct appllcatton of the procedure provided for In Article 
33, It IS useful to defme the draft prowsions which must be communicated to the 

CornmIssIon for thus purpose, 

Whereas expenence has been gamed m the appllcatlon of the third and fourth 
paragraphs of Article 33 of the Treaty, 

100 



- 

HEREBY RECOMMENDS 

The Member States, after completion of the consultation procedure provided for In 
the nattonal deciston-makmg process and. In any event, at the last three months 
before their adoptton, communicate to the Commissmn, m accordance with the third 
paragraph of Arttcle 33 of the Treaty establlshmg the European Atomic Energy 
Commumty, the draft laws, regulations and admlntstratlve prowsIons, defmed in the 
Annex, which are designed to ensure compliance with the basic standards 

The Member States refrain from finally adoptmg any draft provtslons before the 
CornmIssIon has communicated its recommendations to them or, In any event, before 
the period of three months mentioned In the fourth paragraph of Article 33 of the 
Treaty, startmg from the date on which the Commission recetves the draft provlslons, 
has elapsed 

Any major amendment to draft provisIons which have already been presented to the 
CornmIssion for recommendations be communtcated to the Commlsslon 

The Member States communicate to the Commlsslon the text adopted and the date 
on which it enters Into force 

This recommendation IS addressed to Member States 

ANNEX 

“Prowsions, whether by leglslatlon, regulatton or admlntstrattve actton”, as referred 
to In the first paragraph of Article 33 of the Treaty establlshmg the European Atomtic 
Energy Community, are taken to mean 

- all laws and all other acts which are legally bindIng, 

- circulars, dIrectIves and codes of practice of a general nature which are not legally 
bindIng but are bindung on the admlnlstratlve body concerned, 

- nattonal, reglonal or local emergency plans, depending on the organlzatlon adopted 
In the Member States, for dealing with a radlologlcal emergency wlthm the 
meaning of Council DIrectIves 80/836/Euratom and 89/618/Euratom, 

- in so far as the contents of the followmg have not been lald down In the above 
mentloned acts 

the training programmes for workers, approved medlcal practttloners and 
quaIlfled experts withm the meaning of Articles 24 and 40 (3) of Directive 
80/836/Euratom and for doctors, dental practltloners and other practltloners 
and asslstants wIthIn the meaning of Article 2 of Dlrectlve 84/466/Euratom, 

the programmes for Informing the general public and the persons ltkely to be 
Involved in organzing assistance in the event of a radlologlcal emergency wIthin 
the meantng of the Directive 89/618IEuratom, 
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- the Inventory of medIcal radlologtcal equipment wlthm the meanmg of Article 3 of 

Dlrectlve 84/466/Euratom, 

which are appropriate to ensure compliance with the standards laid down In the DIrectIves 

adopted pursuant to Article 31 of the Treaty 

Commonwealth of Independent States 

De&ration OR Nuclear Arms’ 

22 December 1991 

Byelorussia, Kazakhstan, the Russian Federatton and Ukrame called henceforth 

Member States, 

CONFIRMING thetr adherence to the non-prollferatlon of nuclear armaments, 

STRIVING for the ellmmatlon of all nuclear armaments, and 

WISHING to strengthen InternatIonal stablllty. have agreed on the followlng 

Artcle 1 

The nuclear armaments that are part of the unlfled strategic armed forces insure the 
collective secunty of all members of the Commonwealth of Independent States (CIS) 

Arttcle 2 

The Member States of thts Agreement conflrm the obltgatlon not to be the first to use 
nuclear weapons 

Article 3 

The Member States of this Agreement are Jointly drawmg up a poky on nuclear 

matters 

l Translation by the Tass Press Agency, publIshed I” the NewsbrIef of the Programme 
for Promotmg Nuclear Non-Prollferatlon IPPNN), Winter 199 1192 Reproduced in the 
Bulletin by kmd permlsslon of Mr John Simpson (PPNN) Mountbatten Centre for 

InternatIonal Studies. Unlverslty of Southhampton, United Kingdom 
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Art&e 4 

Until nuclear weapons have been completely ellmtnated on the terntory of the 
Republic of Byelorussia and Ukrame. dectslons on the need to use them are taken, by 
agreement with the heads of the Member States of the Agreement, by the R S F S R 
IRussIan Sovlet Federated Soclallst RepublIcI President, on the basis of procedures drawn 
up Jomtly by the Member States 

Art/c/e 5 

1 The Repubbcs of Byelorussia and Ukraine undertake to joln the 1968 Nuclear Non- 
Proliferation Treaty as non-nuclear states and to conclude with the lnternatlonal Atomic 
Energy Agency the appropriate safeguard agreements 

2 The Member States of this Agreement undertake not to transfer to anyone nuclear 
weapons or other tnggenng dewces and technologies, or control over such nuclear 
tnggenng devices, either dtrectly or Indirectly, as well as not In any way to help, encourage 
and prompt any state not possessmg nuclear weapons to produce nuclear weapons or 
other nuclear tnggenng dewces. and also control over such weapons or tnggenng devices 

3 The provIsIons of paragraph 2 of this Artxle do not stand In the way of transfernng 
nuclear weapons from Byelorussia, Kazakhstan and Ukraine to R S F S R terntory with a 
view to destroymg them 

Article 6 

The Members States of this Agreement, In accordance with the International treaty, 
wtll assist in the ellmtnatmg of nuclear weapons By July 1, 1992 Byelorussca, Kazakhstan 
and Ukraine will Insure the wcthdrawal of tactlcal nuclear weapons to central factory 
premises for dismantling under Jotnt supervision 

Arttcle 7 

The Governments of Byelorussia, Kazakhstan, the Russlan Federation and Ukrame 
undertake to submit a treaty on strategic offensive arms to the Supreme Soviets of their 
states 

Art/c/e 8 

Thts agreement requires ratlficatlon It WIII come Into force on the 30th day after the 
handlng over of all ratlftcatlon papers to the government of the R S F S R for safekeepmg 
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and m collaboration with other natlonal authormes, with a view to developing a leglslatlve 
and regulatory framework for nuclear acttvttles 

The texts would 

- defme an mstitutlonal framework for nuclear actlvttles, 

- regulate the authonsatlon and control of nuclear mstallatlons, 

- regulate the physlcal protection of nuclear materials, 

- regulate the transport of radIoactIve materials and the management of radtoactive 
waste, and 

- defme CIWI llablllty for nuclear damage 

An expose des moth for each draft text IS Included, as IS a list of the mternatlonal 
Conventions relatmg to the peaceful uses of nuclear energy which Tunisia has rattfled 

105 



- 

ALGERIA 

ARGENTINA 

AUSTRALIA 

AUSTRIA 

BELGIUM 

BRAZIL 

CANADA 

CHINA 

CZECHQ- 
SLOVAKIA 

FINLAND 

FRANCE 

GERMANY 

GREECE 

HUNGARY 

IRELAND 

LIST OF CORRESPONDENTS TO THE 
NUCLEAR LAW BULLETIN 

Mr A CHERF Radiatmn Protection and Safetv Centre 

Mr J MAFlTlNEZ FAVINI. Head. Legal Department, Natmnal Atomic Energy 
COltlllllSSlOll 

Ms M E HUXUN. INIS lnformatmn Off!cer Australian Nuclear Science and 
Technology Organlsatnon IANSTO) 

Dr F W SCHMIDT, D,rector Dwsmn of Nuclear Co ordmatnn and Non Proliferation 
Federal Chancellery 

- Mr P STALLAERT lnspectcv GeneralfortheTechmcal Safety of Nuclear lnstallaf~ons 
Muwtry of Employment and Labour 

Mr F RIVALET Legal Sewces Muustry of Econonw Affairs 

Mrs D FISCHER Legal Affaws Com~ssao Nac~onal de Energia Nuclear 

Mr P J BARKEFI General Counsel. Atomic Energy Control Board 

Ms LIU XUEHONG Deputy Dwectar General Bureau of Foreign Affws Mnstry of 
Nuclear Industry 

- Mr R BEZDEK Professor at the lnstmne 01 Law Czechoslovak Academy 

of science 

MS D WlISBYE. Legal Department Mtolstry of Justvx 

- Mr Y SAHRAKORPI. Manstenal Counsellor, Mmlstry of Trade and Industry 

Mr J C MAYOUX Deputy Head Legal Department Atomc Energy Commlsslon 

Dr N PELZER lnstmxe of Publc lnternatvzwal Law of G6ttmgen llnlversty DIVISION 
of Nuclear Law 

Greek Atonuc Energy Comm~suon 

MS V IAMM, Professor at the lnstltute for Legal and Admmlstratw Studies 

Academy of Sciences. Budapest 

Mr M R BALAKRISHNAN. Head Inform&on Sewces Bl?abl?a Atomic Research 

Cenve 

Mr M MCDONALD, Higher Executwe Oftlcer Nuclear Sectnon Department of Industry 

and bwlY 



- 

ITALY 

JAPAN 

KENYA 

MEXICO 

NETHERLANDS 

NORWAY 

PORTUGAL 

ROMANIA - 

SPAIN 

SWEDEN - 

SWITZERLAND 

TUNISIA 

TURKEY 

UNITED 
KINGDOM 

UNITED 
STATES 

URUGUAY 

YUGOSLAVIA 

ZAIRE 

Dr F NOCERA lnternattonal Affaws Dm?ctorate, Nattonal Agency for New 
Technologw Energy and the Emwanment 

Mr G GENTILE, Legal Offxe, Natoonal Efectnaty Board 

The Dwector Research and Internatonal Affaws Dw~s~on, Atomic Energy Bureau, STA 

Mrs L W MASUA, Sensor Parkamentary Counsel, Attorney General’s Chambers 

Mrs Ma DE LOURDES VEZ CARMONA, Instwto Naoonal de lnvestlgaaones 
Nucleares 

MI J N HOUDUK, Mm&y of Economic Affaas 

Dr A R I AAIS Head Legal and Regulatory Dnwon, Radaatmn Dw, Mmwtry of 
Welfare, Pubkc Health, Culture 

Mr R NESSETH, Server Executtve Officer. Royal Muustry of Petroleum and EIWQV 

Mr H VIERA, Head Nuclear Energy Dwaon, General Dorectorate for Energy 

Mr N ZAHARIA, Dwector, Mu-wry of Justice 

Ms L CORRETJER, Professor Faculty of Law Complutense Umvers~ty Madrid 

Mr A ARIAS, General Secretary, Empress Naaonal de Reslduos Radlactwos - 
ENRESA 

Mr H RUSTAND Deputy Asslstant Under-Secretary Mmastry of JustIce 

Mr G HEDELIUS Legal Aduser Nuclear Power Inspectorate 

Mr C G HESSER, Legal Adwser. lnstltute of Raduatlon Protectfon 

Mr W A BiiHLMANN, Head, Legal Serwces Federal Offa of Energy 

- Mr M CHALBI, Electwty and Gas Board of Tums~a 

- Mr 0 EMED. Dtrector of lnternatnxil Affaus Turkish Atomuz Energy Authortty 

Mr M W TURNER, Legal Adwsor, UK Atomuc Energy AuthorQ 

Mr S MILLIGAN Assostant Treasury Solntor Department of Energy 

MS J BECKER, Special Assistant for lnternatxnal 

Affaus. Nuclear Regulatory Commission 

MS S KUZNICK, Actq AssIstant General Counsel for Cwl~an Nuclear Affaws, 
Department of Energy 

- Or D PEREZ PlNEYRUA, Legal Adwsor Natvanl Atom% Energy Commission 

Mr M TRAMPUZ Secretary Nuclear Energy Commission 

Mr N LOB0 Legal Adwser. Atomx Energy Commlssron 

107 



IAEA 

CEC 

WHO 

MEL 

Mr V BDULANENKOV, Senwr Legal Offacer, lnternattonal Atomic Energy Agency 

Legal Serwce Commtsslon of the European Communlta 

Mr R LENNAATZ, General-Dwectorate, Envwonment Nuclear Safet-f and Cwl 
Protectm, Radtatnon Protectron DIVISIOO 

- Mr S FLUSS Head Health Lefpslatmn Department World Health Organlzatwn 

- Dr P CAMERON D,rect‘,r. lnternatwmal lnst,tute of Energv Law Lelden Unwers~ty 

108 



MAIN SALES OUTLETS OF OECD PDBLICAT,ONS - PRINCD’ADX POINTS DE “EN’“? DES P”BL,CAT,ONS DE L’OCDE 



SUPPLEMENT TO No. 49 

Netherlands 

Nuclear Third Party Liability Act of 1979 
As Last Amended by the Act of Parliament of 26 June 1991 

June 1992 





Netherlands 

NUCLEAR THIRD PARTY LIABILITY ACT OF 17 MARCH 1979 
AS LAST AMENDED BY THE ACT OF PARLIAMENT OF 26 JUNE 1991 

(Bulletin of Acts, Orders and Decrees, No. 373)* 

CHAPTER I 
Definitions 

section 1 

l 1. For the purposes of applying the provisions laid down in or pursuant to this Act: 

The “Paris Convention” means the Convention on Third Party Liability in the Field 

of Nuclear Energy concluded in Paris on 29 July 1960 Wetherlands Treaty Se&s 
1961, No. 27; 1962, No. 64). as amended by the Additional Protocol to that 
Convention concluded in Paris on 28 January 1964 (Netherlands Trea?y Series 
1964, No.1 78) and by the Protocol to that Convention concluded in Paris on 
16 November 1982 (Netherlands Treaty Series 1983. No. 80); 

The “Brussels Convention” means the Convention concluded in Brussels on 
31 January 1963 supplementary to the Paris Convention (Netherlands Treaty Series 
1963, No. 171). as amended by the Additional Protocol to that Convention 
concluded in Paris on 28 January 1964 (Netherlands Treaty Series 1964, No. 179) 
and by the Protocol to that Convention concluded in Paris on 16 November 1982 
(Netherlands Treaty Series 1983, No. 81); 

The “Joint Protocol” means the Joint Protocol concluded in Vienna on 21 

0 
September 1988. on the Application of the Vienna Convention and the Paris 
Convention (Netherlands Treaty Series, 1988, No. 160); 

“Nuclear incident”, “nuclear installation”, nuclear substances”, “operator” and 
“damage” have the same meaning as in the Paris Convention. 

2. For the purposes of applying the provisions laid down in or pursuant to the Paris 
Convention, the Brussels Convention and the present Act, the operator of a nuclear 
installation situated in the Netherlands shall be deemed to be the duly authorised person 
who establishes, puts into operation or operates a nuclear installation in the Netherlands. 
Loss of such authority by revocation or suspension of the relevant licence or exemption 

l Translation provided by the Netherlands authorities. 
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shall not cause him to lose his status as an operator of a nuclear installation situated in the 
Netherlands as regards liabilii for damage caused by a nuclear incident involving nuclear 
fuel or radioactive products or waste in respect whereof he was liable at the time of losing 
his authority or would have become liable owing to commitments already undertaken at 
that time, until such time as his liability as an operator has been taken over by someone 
else. 

CHAPTER II 
b@ementidon of rhe Pa& Convention 

Sac&VIZ 

When the Paris Convention is applied, the provisions of this Act shall be observed. 
0 

-3 

Tha exemption of Iibility for damage caused by a nuclear incident which is directly 

due to a grave natural disaster of an exceptional character as referred to in Article 9 of the 
Paris Convention shall not apply to the liability of the operator of a nuclear installation 
situated in the Netherlands. 

Any person who, in respect of damage caused by a nuclear incident for which the 
operator of a nuclear installation situated in the Netherlands is liable, has paid 
compensation under the provisions of an international agreement other than the Paris and 
Brussels Conventions or the legislation of other States, shall, up to the amount which he 
has paid, acquire the rights under this Act of the person suffering damage whom he has 
so compensated. Article 6(g) of the Paris Convention shall apply accordingly. 

0 

seclh 5 

1. The maximum liability of the operator of a nuclear installation situated in the 
Netherlands shall be established at 500 million guilders, pursuant to Article 7(b)(i) of the 

Paris Convention. 

2. Tha maximum Bmount stated in subsection 1 may be changed by Royal Decree, the 
possibilities of obtaining insurance cover having been taken into account. 

3. In the cases in which, in the opinion of Our Minister of Finance, the nature of the 
nuclear installation or nucfear substances concerned, and the likely consequences of an 
incident in which they are involved warrant it. he may, in agreement with Our Minister of 
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Justice, reduce the maximum amount of liability - as laid down in subsections 1 and 2 - of 
the operator concerned. 

Section 6 

At the request of a carrier and with the consent of the operator of a nuclear 
installation situated in the Netherlands, Our Minister of Finance may, provided the 
requirements of Article 1 Ofa) of the Paris Convention have been fulfilled, decide that under 

such terms as he shall stipulate the carrier shall be liable in accordance with the Paris 

Convention and this Act in place of the operator. 

section 7 

l 1. Without prejudice to the extinction periods referred to in subsections 2,4 and 6, the 
right to compensation shall be extinguished if an action is not brought within three years 
from the date on which the person suffering damage, or, if he has a legal representative, 
such legal representative has knowledge of or ought reasonably to have known of both the 
damage and the operator liable. 

2. The right to compensation shall be extinguished: 

a) with respect to damage to persons, if an action has not been brought within 
thirty years from the date of the nuclear incident; 

bj with respect to all other damage, if an action has not been brought within 
ten years from the date of the nuclear incident. 

3. The Minister of Finance shall enter into insurance contracts or provide other 
guarantees as referred to in Section 9 with respect to the liability of the operator in respect 
of all actions for compensation begun after the expiry of a period of ten years from the 
date of the nuclear incident, but before the expiry of a period of thirty years after the 
nuclear incident. 

l 4. Actions for compensation begun after a period of ten years from the date of the 
nuclear incident shall not affect the right of compensation of any person who has brought 
an action within that period. 

5. In the case of damage caused by a nuclear incident in which nuclear fuel or 
radioactive products or waste are involved which, at the time of the incident, have been 
stolen, lost, jettisoned or abandoned and not yet been recovered, the right to compensation 
shall be extinguished twenty years from the date of the theft, loss, jettison or 
abandonment. 
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Secth8 

1. The competent public authority referred to in Article 10(a) and fb) of the Paris 
Convention shall be Our Minister of Finance. 

2. Our Minister of Finance, may, in concurrence with Our other Ministers concerned, 
determine that two or more nuclear installations operated by one and the same operator 
on the same she, together with any other premises on that site where radioactive materials 
are located, are to tm regarded as one nuclear installation for the purposes of the Paris 
Convention and this Act. 

sectfm9 

If in the opinion of Our Minister of Finance an operator of a nuclear installation 
situated in the Netherlands cennot obtain adequate financial security as referred to in 
Article flO)a of the Paris Convention or if such financial security in the opinion of Our l 
Minister of Finance is obtainabfe only for an unreasonable premium or other payment, Our 
Minister may enter into insurance contracts on behalf of the State as insurer or provide 
other State guarantees on such terms and for such premiums or other payments as he may 
determine. 

seclim 10 

1. In so far as the funds becoming available from the financial security referred to in 
Article 10(a) of the Paris Convention are insufficient to compensate for the damage for 
which the operator of a nuclear installation situated in the Netherlands is liable, the State 
shall make public funds available to the operator up to his maximum liability. 

2. In so far as the lack of the financial security referred to in subsection 1 is the 
operator’s own fault, tha !&ate shall have the right to recover from the operator the funds 

it has provided in ccnnecticn therewith. 

3. The State shall have the operator’s right of recourse referred to in Article 6(f) of the l 
Paris Convention up to the amount it has made available to the operator out of public funds 
pursuant to subsection 1. In the exercise of this right the State shall have priority over the 
insurers or other persons providing financial security as referred to in Article 10(a) of the 
Paris Convention. 

sectfm 11 

Acts by insurers rn other persons providing financial security as referred to in 
Article 1 Ofa) of the Paris Convention which are contrary to the provisions of Article 1 O(b) 
of that Convention shall be void. They shall be declared void by the Court of its own 
accord. 
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CHAPTER Ill 
Implementation of the 8mssels Convention 

section 12 

When the Brussels Convention is applied, the provisions of this Act shall be 
observed. 

secflm 13 

In so far as the maximum amount referred to in Section 5 of this Act is insufficient 
to compensate for damage as referred to in Article 2 of the Brussels Convention for which 
the operator of a nuclear installation situated in the Netherlands is liable under the Paris 

0 

Convention, the public funds referred to in Article 3fbMii) and (iii) and IfI of the Brussels 
Convention for compensating such damage shall be made available other than as cover for 
the liability of the operator. 

sectim 14 

The States which have made public funds available pursuant to Article 3fb)fiil 
and (iii) and (f) of the Brussels Convention shall have the operator’s right of recourse 
referred to in Article 6(f) of the Paris Convention up to the amount thus made available. 
In the exercise of this right those States shall have priority over the insurers or other 
persons providing financial security as referred to in Article 1 O(a) of the Paris Convention. 

CHAPTER IV 
Supplementary Provisions 

0 
secrkwJ 15 

1. The limitations on the scope of the Paris Convention mentioned in Article 2 of the 
Convention do not apply to the liability of the nuclear operator of a nuclear installation 
situated in the Netherlands for damage: 

a) suffered on the territory of a State Party to the Paris Convention, regardless 
of where the incident occurred; 

b) suffered on the territory of a State, other than those referred to in 
subsection (a), but Party to the Joint Protocol, when it is the result of a 
nuclear incident that occurred on the territory of a State which is Party to 
the Joint Protocol; or 
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cl regardless where it was suffered, resulting from a nuclear incident that 
occurred on the territory of the Netherlands. 

2. Exceptions to the provisions of Article 2 of the Paris Convention other than those 
referred to in subsection 1 may be made by a Royal Decree as regards the liability of the 
operator of a nuclear installation situated in the Netherlands. 

3. If within three months of the entry into force of a Royal Decree as referred to in 
subsection 2 We have not presented a Bill to Parliament for amendment of this Act in 
conformity with such Decree or if such Bill is withdrawn or rejected We shall cancel the 
said Decree forthwith. 

Sectkm 16 

The Paris Convention and Chapters I, II and V of this Act shall also apply to nuclear 
installations situated in the Netherlands that do not appear on the list drawn up and kept l 
up to date in accordance with Article 13 of the Brussels Convention, on the understanding 
that the maximum liabilii referred to in Section 5 of this Act shall be the amount stated 
in Article 3(a) of the Brussels Convention. 

SeciYon 17 

1. As regards a nuclear incident occurring on Netherlands territory, the consignor and 
the carder of the nuclear substances involved in the incident and also the person who held 
such substances at the time of the incident shall be deemed to be the operator of a nuclear 
installation situated in the Netherlands and as such be held jointly and severally liable for 
the damage thereby caused unless it is proved that some other person is liable pursuant 
to the Paris Convention or the Joint Protocol, provided that the maximum total amount of 
their liability shall not be higher than the amount stated in Article 3(a) of the Brussels 

Convention. 

2. Article 6 of the Pads Convention and Chapter V of this Act shall also apply to 
liability pursuant to subsection 1. 

0 

3. Subsection 1 shall not apply: 

a) with respect to a person who did not know of the nuclear nature of the 
substances involved nor ought reasonably to have known of it; 

b) with respect to a person who at the time of the nuclear incident was 
transporting the nuclear substances involved therein in compliance with a 
transport contract or had them in storage incidental thereto if he could 
reasonabfy assume: 

i) that some other person would be liable for the damage under the 
Pads Convention or the Joint Protocol; or 
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ii) that some other person would be liable for the damage pursuant to 
subsection 1 and that such person had an insurance or other financial 
security approved by Our Minister of Finance to cover his liability. 

Section 18 

1. If damage is suffered on Netherlands territory as a result of a nuclear incident for 
which compensation is payable pursuant to the Brussels Convention or this Act and the 
funds becoming available from other sources are insufficient to compensate for such 

damage, the State shall provide the public funds required to compensate for the damage 
to such an effect that a total amount of five thousand million guilders is available. 

2. The State shall have a right of recourse in respect of the disbursements and any 
costs relating thereto against persons liable pursuant to this Act. 

l iubsection 1. 
Section 14 shall apply in like manner to the provision of public funds pursuant to 

4. The provisions of subsection 1 shall also apply to the damage concerned, suffered 
in States which are Parties to the Brussels Convention and which, at the time of the 
nuclear incident, have enacted provisions which are equivalent in their nature, scope, and 
in the extent of the compensation, to the provisions in this Act. 

5. Rules may be made by or by virtue of a Royal Decree regarding the provision of 
public funds in pursuance of subsection 1. 

section 19 

Our Minister of Finance may charge the operator an amount of money, which he 
shall determine, for the provision of public funds by the State pursuant to Sections 13 

or 18. 

0 sectlm 20 

If and in so far as Netherlands social security legislation gives rise to an entitlement 
to benefits as compensation for the damage, any person who has to pay such benefits will 
have the right to compensation under the Paris and Brussels Conventions, the Joint 
Rotocol and this Act on the understanding that in the case of payment in instalments the 
damage shall be deemed to be the capitalised value of the benefits due. In all other 
respects the provisions of the said legislation shall remain in force. 
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sec8on 21 

Our Minister of Finance shall have authority to enter into contracts of insurance on 
behalf of ths State as insuer or provide other guarantees on behalf of the State not 
exceeding the sum of five thousand million guilders per nuclear incident for the benefit of 
the operator of a nuclear installation situated in the Netherlands with respect to 
compensation for damage caused by a nuclear incident, otherwise than pursuant to the 
Pads Convention and this Act, on such terms and for such premiums or other payments 
ashamsydacide. 

CHAPTER V 
hoceduml Law 

8ection 22 

1. The District Court at The Hague shall be the exclusively competent court of first 
instance. 

2. Should -there be a reasonable likelihood that the total amount of the claims 
submitted will exceed the maximum liability of the operator pursuant to Section 5 of this 
Act, the District Court at The Hague shall, at the request of an interested party and having 

heard the operator and Our Minister of Finance, impose a prohibition on the payment of 
damages, appoint an examining judge who shall be responsible for determining the 
statements of distribution of the amounts referred to in Section 27, subsection 1 (opening 
sentence) and shall also appoint a committee of liquidators (hereafter referred to as ‘the 
committee’). The Court may appoint more than one examining judge and replace an 
examining judge in the event of his or her resignation. It may alter the composition of the 
committee. 

3. The Registrar shall immediately notify the operator and the insurers or other persons 
who have provided financial security as referred to in Article 1 Ofa) of the Paris Convention 
and the persons who are to provide financial security on the basis of the Joint Protocol, 

as well as Our Minister of Pinance, of the issuance of a prohibition order as referred to in 
subsection 2. The Registrar shall also immediately publish the order in the Government 
Gazette, and shall in doing so refer to the provisions of the second sentence of 
subsection 4. 

4. Any payments made contrary to a prohibition order as referred to in subsection 2 
shall be null and void as from the moment on which the person making the payments has 
been notified of the order. From that moment, all claims for the payment of damages shall 
be presented to the committee for verification by means of the submission of an invoice 
or other written statement in which the nature and amount of the claim are set out, 
together with documentary evidence in support of the claim or copies thereof. The 
committee shall immediately forward to the operator and Our Minister of Finance copies 
of all the documents submitted. 
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5. The operator and the insurers or other persons who have provided financial security 
as referred to in Article 1018) of the Paris Convention and the persons who are to provide 
financial security on the basis of the Joint Protocol, as well as the State, shall be obliged 
to pay into an account designated by the committee, if ordered to do so by the examining 
judge, all amounts necessary to comply with the provisions of Section 29, with the proviso 
that the total amount to be paid by each of the said persons individually shall be reduced 
by the amount which such person has already paid for compensation of damage prior to 
the moment on which he or she was notified of the order as referred to in subsection 2. 

6. The sums paid in pursuance of subsection 5 may not be made subject to seizure. 

Secfion 23 

1. The committee shall, either at the request of one of the persons who are obliged to 

0 

make payments pursuant to Section 22, subsection 5, or of its own accord, consult with 
the interested parties in the event of a claim for damages being submitted. 

2. The committee shall at all times be entitled to appoint and consult experts. 

3. Whenever necessary, the examining judge, having heard the committee, shall set 
a date or dates, including a time and place, on which to verify the claims submitted. 

4. The committee shall be entitled to demand of a creditor that he or she submit any 
missing documents and allow the committee to inspect original documentary evidence. 

5. The committee shall draw up a list of the claims submitted, stating in brief the 
grounds on which it intends to contest a claim during a meeting as referred to in 

Section 24, subsection 1. This list shall be available at the Registry, during a period of at 
least three weeks prior to the date set for the verification, for inspection free of charge by 
any person. 

Se&m 24 

l 1. On the date or dates set in pursuance of Section 23, subsection 3, the examining 
judge shall hold one or more public meetings in the presence of the committee or one or 
more of its members. 

2. All creditors, the persons who are obliged to make payments pursuant to 
Section 22, subsection 5, and the committee shall be entitled to contest a claim at the said 
meeting. 

3. Where e claim is uncontested, the examining judge shall liquidate it, accepting the 
amount claimed as correct. 

4. If a claim is contested, and the examining judge cannot reconcile the parties 
concerned, he shall refer them to one or more court sessions, as he thinks appropriate, for 
decision of the point at issue. 
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1. If a creditor who has requested e verification fails to appear at the session to which 
the cese has been referred in pursuance of Section 24, subsection 4, he shell be deemed 
to have withdrawn his claim, in so far es it has been contested. 

2. If 8 person who has contested a claim fails to appear, he shell be deemed to have 
ceased contesting the claim in question. 

3. The further procedure following such e referral shell be es laid down in Book 1 of 
the Code of Civil Procedure. 

1. After the sessions referred to in Section 24 have been held, or, in the event that 
these have led to the contestetion of a claim. after an irrevocable judgment has been given 0 
on the point et issue, the committee shall drew up a statement of distribution which it shell 
submit to tha examining judge for approval. 

2. The statement of distrfbution shell specify with respect to each creditor the emount 
of interest due and the party who has the obligation of paying the costs. 

Secfh 27 

1. If the total amount of the claims submitted exceeds the maximum liability of the 
operator pursuant to Section 5 of this Act, the amount referred to in Article 3(a) of the 
Brussels Convention, or the amount referred to in Section 18, subsection 1 of this Act, the 
fdlowing rules shall apply to the claims in each cese in so far es they are ten be met out 
of these amounts: 

al where the claims relate only to damage to persons, the claims shell be 

reduced proportionately; 

b) where the claims relate only to damage other then that referred to in (a) 0 

above, the claims shell be reduced proportionately; 

C) where the claims relate both to damage es referred to in (a) above end to 
damage es referred to in fbl above, two-thirds of the amount in question 

ahall be allocated solely for the payment of the claims es referred to in (aj 
above (which claims shall, if necessary, be reduced proportionately), while 
the remainder shall be allocated for the payment of the claims as referred to 
in fb) above and of the claims es referred to in (a) above, in so far es the 
letter claims would otherwise not be paid. In the event of an amount 
remaining, in accordance with the provisions of the preceding sentence, after 
payment of the claims es referred to in (a) above, the emount thus remaining 

shell be allocated for the payment of the claims referred to in Ib) above, in 
so far es the said claims would not otherwise be paid. 
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2. Where Section 18 is applied, the compensation available in respect of claims relating 

to damage to persons which are submitted at least ten years after the date on which the 
nuclear incident in question occurred shell not be less then ten per cent of the amount 
made available by the State. 

Section 28 

1. The statement of distribution established by the examining judge shell be available 
et the Registry of the Court for inspection free of charge by the parties during a period of 
three months. The parties may, et any time within the said period, appeal to the Court 
against the statement of distribution by lodging e reasoned notice of objection with the 

Registry. 

2. At the end of the said period, the Court shall pass judgment after it has heard the 

0 

parties or duly summoned them to appear before it. 

section 29 

Once e statement of distribution has been established by the examining judge, or, 
should en appeal have been lodged in good time, by the Court, the committee shall pay the 
claimants the amounts due to them. 

section 30 

1. The examining judge may, during the period prior to the adoption of the statement 
of distribution, make advance payments, et the suggestion of the committee, to those 
persons who have suffered damage es a result of a nuclear incident. Section 22, 
subsection 5. shell apply accordingly. 

2. During the period referred to in subsection 1, the examining judge may also drew 

0 

up a provisional statement of distribution. In such en event, Section 22, subsection 5, end 

Sections 26 to 29 shell apply accordingly. 

3. The examining judge may rule that claimants to whom e payment is to be made in 
pursuance of the provisions of subsections 1 and 2 should provide security of a nature 
which he shell determine. 

sectian 31 

1. The orders issued by the examining judge, the order issued by the Court granting 
e request es referred to in Section 22, subsection 2, end the order issued by the Court 

pursuant to Section 28, subsection 2, may not be appealed. 

2. The manner and place in which claims are submitted to the committee, the orders 
issued by the examining judge end the order issued by the Court pursuant to Section 28, 
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subsection 2, end all documents deposited shell be brought to the notice of interested 
parties in e manner determined by the examining judge. 

3. Subject to the application of Sections 56,57 end 58 of the Code of Civil Procedure, 
the expenses arising from the application of the present Chapter shell be borne by those 
persons who ere obliged to make payments in pursuance of Section 22, subsection 5, in 
proportkm to the sum owed by each of them. 

Se&m 32 

Sectkms 429a to 429r of the Code of Civil Procedure shell apply to e request in 
pursuance of Section 22, subsection 2, in so far es this Act does not provide otherwise. 

CHAPTER ‘VI 
‘Flral tvLwidlms 

1. The Act of 27 October 1965 containing rules concerning third party liability in the 

field of nuclear energy f8ullefin of Acts, Orders and Decrees;No. 546) is hereby revoked. 

2. The Act referfed to in subsection 1 shell continue to be applicable with respect to 

damage caused by a nuclear incident occurring prior to this Act entering into force. 

3. The Royal Decree of 28 December 1965 (Bulletin of Acts, Orders and Decrees, 
No. 647) implementing Section 2 of the Act referred to in subsection 1 end the Decrees 
by Our Minister of Finance under Section 1, subsection 2, end Section 10, subsection 2 
of that Act ere deemed to be based on the corresponding provisions of this Act end shell 
remain in force until revoked or replaced. 

SectMn 34 

1. This Act may be cited es the Nuclear Third Party Liability Act. 

2. It shell enter into force on a date to be determined by Us.’ 

l Note by Secretariat: This Act wes published on 3 May 1979 end entered into force 
on 28 December 1979. The Act of 26 June 1991 emending that Act entered into 
force on 1 August 1991. 
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