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FOREWORD

This edition of the Bulletin sheds a light on a vanety of topics in the field of nuclear
law. the Nuclear Non-Proliferation Treaty (NPT} and its future, the relationship between
space law and nuclear law, the debate on law and ethics as applied to radicactive waste
management Also, a note on case law deals with the complex problem of internal and
extemal exposure to radiation mn the Unrted States

At the mtemational level, the 1988 Joint Protocol hnking the Vienna and Paris
Nuclear Liability Conventrons has entered mto force, thus wideming the geographical scope
for compensation of potential victims of nuclear accidents NEA and IAEA countnies have
been invited to adopt the international INES reference scale for nuclear accidents and the
Council of the European Communities, considering that the health protection of workers
and the public requires that shipments of radioactive waste be subject to a system of prior
authorisation, has adopted a directive aiming to conirol such activities

The reader will note a few changes in the layout of the Bulletin for better lequbility
The list of correspondents to the Bulletin, whose assistance 1s invaluable in collecting and
processing information, has now been placed after the text
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ARTICLES

Nuclear Testing and the Future of the Nuclear Non-Proliferation Treaty
Are the Nuclear-Weapon States Legally Obligated
to Seek a Comprehensive Test Ban?*

By Burrus M Carnahan**

Abstract

Article VI of the Nuclear Non-Prohferation Treaty (NPT) provides that its Parties must
pursue negotiations to cease the nuclear arms race and to achieve through a treaty, generatl
and complete disarmament under stnct international control The NPT Parties have met at
four NPT review conferences and, until now, have been unable to reach a consensus on
a comprehensive test ban This article defines the precise jundical obhgations created by
Article VI under accepted pnnciples of treaty interpretation

Introduction

Since it entered into force n 1970, the Nuclear Non-Proliferation Treaty’® {NPT) has
been the keystone of international efforts to prevent the spread of nuclear weapons With
over 140 states Party, the Treaty has played a major role in creating and maintaimng an
international consensus that acquisition of nuclear weapons is neither a source of
international prestige nor a legitimate way for states to deal with secunty problems?

The future of the Treaty is now in doubt, however In 1995, its Parties will meet to
decide "whether the Treaty shall continue in force indefinitely, or shall be extended for an
additional fixed penod or penods"® Durning the negotiation of the Treaty in the Eighteen
Nation Disarmament Committee (ENDC), the smaller, non-nuclear powers had insisted on
this provision As former U S Atormc Energy Commussion charrman Glenn Seaborg has
observed, its effect 1s to hold the duration of the Treaty "hostage to the performance of
the superpowers in keeping thewr commitments, partcularly with respect to disarmament
negotiations™*

* Responsibility for the 1deas expressed and the facts given rests solely with the author

**  Senior Analyst, Science Applications International Corp , Master of Laws, University
of Michigan, member, U S delegation to the Third NPT Review Conference (1985)



The non-nuclear weapon states in the ENDC sought three distinct commitments from
the United States, Great Bntain and the Sowviet Umon as a quid pro quo for giving up the
nuclear weapons option themselves

- first, that the nuctear powers would negotiate towards the eventual ehmination of
ther own nuciear arsenais,®

- second, that they would share in the benefits of peaceful nuclear technology,® and

- third, that the nuclear powers would not use nuclear weapons against them and

would protect them against nuclear attacks’

The commitment to disarmament and nuclear arms control negotiations, as codified
in Article VI of the Treaty, has proven the most important of these issues from the
viewpoint of the non-nuclear weapon states The key to a majonty vote in 1995 in favour
of a long or mdefinite extension of the Treaty would therefore appear to lie with successful
nuclear arms control negotations

nis issue \'; nuc an

weapons statesare farthestapart largely because many Partues the NPT e quate nuclear
arms control with the conclusion of a comprehensive ban on nuclear testing This
overemphasis on a nuclear test ban reflects an erroneous construction of the NPT
however

[ -~ - ‘-.I-. ~h
(&) 1

The NPT and a Comprehensive Test Ban

The importance of the test ban 1ssue first became apparent at the four NFT review
conferences, held by the Parties to the Treaty every five years between 1975 and 1990°
The 1980 and 1990 review conferences were unable to reach consensus on a final
document due to the inability of the United States and the United Kingdom to agree to
language on disarmament and nuclear testing demanded by some of the more militant
non-aligned states® For many of the Third World Parties to the NPT, the conclusion of a
comprehensive nuclear test ban has become wirtually a htmus test of superpower
comphance with Article VI of the Treaty’® The United States and the United Kingdom, on
the other hand, have found themselves with little flexibility on the testing 1ssue

Negotiations on nuclear testing hmits have proceeded intermittently since 1958"" The
Limited Test Ban Treaty of 19632 established the first important international controls over
Amerncan and Soviet nuclear testing, by prohlbmng all tests not conducted underground
Under the Threshold Test Ban Treaty 3, the United States and the Soviet Union agreed to
hmit the size of these underground tests to those having a yield of 150 kilotons'* or less
Further hmitations have proven much more difficult to negotiate, however

Inihially, Amencan concern centered on venfication of new testing imits These
concerns prevented ratfication of the Threshold Test Ban Treaty signed in 1974, until
1990, after negotiation of a new venfication protocol’®

Mare recently, U S government concern has centered on the adverse 'mpact a
comprehensive test ban couid have on the country’s nuciear deterrent forces in 1981, the
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United States announced that a comprehensive test ban should be considered only a "long
term goal,™ and In 1982 it withdrew from the comprehensive test ban negotiations'®
Current American policy, as stated by National Secunty Advisor Brent Scowcroft, 1s that
"the president is firm in his commitment to a step-by-step process [towards further nuclear
test imits] and to a comprehensive test ban as a long-term objective of the United States

\AA ara Anmuanand hawaunr that en lann ae tha 1lmtad Ctatoe maet raluy ainan mnonlaae
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weapons for deterrence, we must also have a sensible testing programme '’" To cnitics of
both the NPT and U S testing policy, this position simply reflects an unwillingness of the
United States to comply with its legal obligations under article VI of the NPT

The Interpretation of NPT Article VI

The Article that has given nise to such controversy is brief and appears relatively

straightforward
ARTICLE Vi

Each of the Parties to the Treaty undertakes to pursue negotiations in good faith on
effective measures relating to cessation of the nuclear arms race at an early date, and
to nuclear disarmament, and on a treaty on general and complete disarmament under

strict and effective mternational control

Article VI was included in the NPT as a means of securing some degree of equality
between the obligations of the non-nuclear-weapon states, who bound themselves not to
obtain such weapons so long as the Treaty remawned in force for them, and the
nuclear-weapon states who, in the absence of Article VI, would have been under no

nhlnnnhnn to reduce their own nnnlnnr arsenals Thn naw nghitutian of raviow ﬂnnfnrnnnne
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was similarly created primarily to furnish a forum to discuss compliance with Article Vi

Given that political disagreement over Article VI comphance has been intense, and s
likely to increase as the NPT extension conference approaches in 1995, it would be usaful
to define the precise jundical obligations created by the Article under accepted principles
of treaty interpretation Such an examination finds bttle support to the argument that
complance with Article VI requires negotiation of a comprehensive test ban

Preliminary Consideration Text Versus Context

Necessarnly, any effort to interpret a treaty provision begins by looking at the
grammatical construction of the text itself The text 1s, after all, a crystallization of what
the parties negotiated, and 1t has presumably been drafted by diplomatic and legal experts
to state as precisely as possible what that agreement was, and to exclude any ideas that
were not agreed’® Efforts to find the intention of the parties by looking outside the text
itself should therefore be regarded with a certain skepticism, if not suspicion

The Nigenian junist Ehas, a former judge of the international Court of Justice,
concludes that the textual approach is "the basic approach most generally favoured,” ' and
has become the "norm™ of the International Court of Justice?® Eastern European junsts



have also stressed the importance of not going beyond the ordinary meaning of a treaty
text in the interpretation process?'

A strictly grammatical approach to treaty interpretation has certain obwvious
hmitations??, and other techmigues must be then called upon to avoid these imitations
Aside from the text of the clauses being construed, all would agree that other articles and
provisions of the treaty should be considered in the process of interpretation These would
include the preamble of the treaty (especially pertinent in construing NPT Article Vi)
Disagreement has arisen, however, over what additional facts, principles and documents
may be taken into account beyond the text of the treaty itself

The Problem of Negotiating History

The use of negotiating history has perhaps caused more scholarly and judicial
disagreement than any other aspect of treaty interpretation?”® The potential problems of
excessive reliance on multslateral negotiating history have been described by Professor
Schwarzenberger as follows

If several states participate in drafting a treaty, the difficulties raised by the use of
preparatory matenal correspondingly multiply Strong speeches may be made for
purposes of the record, but merely cover a strategic retreat Circumstances which
are not necessanly recorded in conference minutes, may induce one of the
participants to withdraw its previous objections Delegates who are confident that,
for intninsic or extrinsic reasons, ther views will ulttmately prevall may permit
themselves the luxury of dignified silence Ought a premium to be put on vocalism
by subsequently ascribing to such efforts the character of a common intention?*?

It should be noted that these problems anse not so much from the use of negotiating
history per se, but rather from its unsophisticated use As long as one remembers that
preparatory work on an agreement 1s neither part of the agreement nor itself binding on the
parties, it can safely be used as the source of valuable insights into the onigins of a treaty’s
language

In particular, to avoid the dangers outhned by Professor Schwarzenberger
sophisticated use of negotiating history cannot involve a simple counting exercise where
the number of speeches on one side of an 1ssue 1s compared with the number (if any) on
the other side Rather, negotiating history should elucidate the thinking of a treaty’s
drafters by showing what proposals they had before them and suggesting why they
adopted certain texts and rejected other language

Preliminary Considerations Restrictive Versus Expansive Interpretation

State sovereignty 1s the fundamental orgamsing principle of the international legal
system As sovereigns, states are legally free to do whatever they choose, unless the act
1s prohibited by some rule or pninciple of internationa! law Itis naturally to be assumed that
states do not lightly surrender the freedom of action deriving from their sovereignty
Therefore, If a choice ts possible between two or more interpretations of treaty, jurists have
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traditionally chosen the one that imposed the minimum restrictions on the freedom of the
parties®® This technique 1s referred to as the prninciple of restrictive interpretation

The Principle of Effectiveness

If applied too inflexibly, however, the principle of restrictive interpretation may come
into conflict with angther generally accepted principle of treaty interpretation, the principle
of effectiveness This pnnciple requires that treaty language be interpreted in such a way
as to carry out the general purposes of the treaty or the main objects that it 1s intended to
accomplish?® It s to be noted that NPT Article VI itself refers to the pursuit of "effective™
measures of arms control and disarmament, reflecting the drafters’ concern over the need
to ensure effectiveness?’

interpretation under the Vienna Convention on the Law of Treaties

Since 1969, the traditional principles of treaty interpretation have been superseded,
to at least some degree, by the terminology 1n Articles 31 and 32 of the Vienna Convention
of the Law of Treaties?® Inimally drafted by the U N International Law Commission, then
adopted by an international conference and opened for signature by the UN General
Assembly, the Vienna Convention was intended to restate and update the customary law
of treaties, and 1Its provisions on treaty interpretation are now generally accepted as
accurate statements of customary law?®

In the debate over keeping within the text versus use of negotiating history, It 1s
worth noting that the Vienna Convention comes down firmly on the side of those who
favour emphasis of the written text®® Article 32 relegates negotiating history {preparatory
work) to the status of a supplementary means of interpretation Other supplementary
means, within the purview of Article 32, would presumably include the traditiona! principle
of restnictive interpretation™

Under the Vienna Convention, if any portion of the negotiating history/preparatory
work 1s to be considered as other than merely a supplementary means of interpretation,
then 1t must be shown that all the parties had agreed, in conjunction with the conclusion
of the treaty, that those portions of the negotiating history represented an accurate
interpretation of certain parts of the treaty Article 31, paragraph 2, would then mandate
consideration of such documents as of the treaty’s context, as instruments or agreements
made between "all the parties™ or accepted by "ali the parties” in "connexion with the
conclusion of the treaty "

The Importance of Subsequent Practice

While the Vienna Convention relegates negotiating history, or preparatory work, to
a subsidiary category of aids to interpretation, it quite properly places emphasis on using
the subsequent practice of states party to a treaty Even if it:1s clear, preparatory work can
at most dluminate the issues that were thought to be important at the time a treaty was
negotiated
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The meaning of a treaty text 1s not necessanly a fixed and unchanging thing
crystallized at the moment i1t enters into force Instead, it often changes and grows in an
organic manner, at the will of its parties®? Indeed, to deny the parties to a treaty the power
to change its interpretation and develop the meaning of its text 1s to deny a fundamental
aspect of their sovereignty

The significance of different Articles of a treaty and the meaning of its terms often
change over the life of a treaty Issues that assumed great importance during negotiation
may turn out to create little problem in implementation The negotiation of NPT Article |
for example, was long dnven by Soviet concerns over, and a Umted States support for, a
NATO multilateral nuclear force. an 1ssue of no importance after conclusion of the Treaty®’
Simiarly, NPT Arucle V, concerning peaceful nuclear explosions, has continually deciined
In importance since its entry into force

The Interpretation of NPT Article Vi

Consideration of NPT Article VI under the crnitena i Articles 31 and 32 of the Vienna
Convention must begin with a careful examination of the text A textual analysts indicates
that the basic oblhigation under Article VI 1s not the conclusion of specific arms control or
disarmament agreements, or even the conduct of good faith negotiations towards that end,
but rather the good faith pursurt of such negotiaticns Terms in a treaty are to be given
theirr ordinary meaning, unless 1t can be established that some special meaning was
intended The ordinary meaning of “to pursue negotiations in good faith” does not prejudge
the result of those negotiations so as to require the actual conclusion of any agreement

This textual construction can be confirmed, in accordance with Article 32 of the
Vienna Convention, by reference to the negotiating history of Articte VI Dunng NPT
negotiations in the ENDC, India proposed an amendment that would have required the
nuclear-weapon states to negotiate reductions in existing stockpiles of weapons and
debvery systems, and Romania proposed language requiring the nuclear-weapon states to
"adopt specific measures” of disarmament® The ENDC thus had before it, when it
approved the present text of Article VI alternative language that would have clearly
mandated negotiation or implementation of actual disarmament measures The rejection of
that alternative language confirms the ordinary meamng of the phrase "to pursue
negotiations in good faith ~

This does not mean that Article VI can be regarded as a dead letter, which individual
parties are free to ignore at their own discretion Such a construction would be in conflict
with the objects and purposes of the NPT, which clearly include contributing to the
achievement of disarmament® Rather, these objects and purposes reinforce the
importance of good faith as the test of state compliance with Article Vi

Good Faith Comphance with Article VI Is a Comprehensive Test Ban the Only Way?
What, then, does good faith require of an NPT party when implementing Article Vi?

One delegation to the Fourth NPT Review Conference proposed draft final document
language that would have required negotiation of a comprehensive test ban as "the single
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most important measure relating to cessation of the nuclear arms race at an early date®,"”

and would have concluded that

unwillingness of a Party to the Treaty to engage in multilateral comprehensive test
ban treaty negotiations shall be deemed an act contrary to the spint and letter of the
Treaty since it represents non-comphance with the obligations under the Treaty®’

Such a construction would contradict the ordinary meaning of Article VI By the terms
of the Article, the negotiations to be pursued must involve "effective measures,” rather
than merely cosmetic or symbohe ones, and those measures must relate to etther

- cessation of the nuclear arms race at an early date,
- nuclear disarmament, or

- a treaty on general and complete disarmament under strict and effective
international control

The broad, general language used to describe two of these three chjectives imphes
there 1s necessarly a considerable measure of discretion in the states party to the Treaty
as to the measures they pursue at any particular tme The Article mentions only one
specific measure to be negotiated, and that related to general and complete disarrnament,
not ending the arms race That by itself suggests that the drafters did not intend to require
negotiation of any specific measure or treaty in order for a party to comply with its
obhgations 10 pursue nuclear disarmament or an end to the arms race

A Comprehensive Test Ban and the NPT Preamble

The preamble of a treaty 1s not binding on the parties Nevertheless, the language of
any treaty, including the NPT, must be interpreted in the hght of all its text, inciuding the
preamble State practice, at the four NPT Review Conterences, specifically associates
preambular paragraphs 8 through 12 with Article VI While preambular paragraph 10 does
mention the discontinuance of nuclear weapons tests, there is nothing to suggest that the
Parties regarded Article VI as requiring the negotiation of such a ban as "the single most
important measure relating to cessation of the nuclear arms race at an early date "

As a whole, the relevant preambular language supports the construction of Article VI
suggested above, 1 e , that there are a number of possible measures parties might pursue
m goad faith Thus in preambular paragraph 8 the Parties declare ther intention to achueve
the "earhest possible” end to the nuclear arms race and "to undertake effective measure
in the direction of nuclear disarmament " (Emphasis added ) The next paragraph urges all
states to co-operate towards that end

Agawmn, in preambular paragraph 11 the Parties exprass their deswe to ease tension in
order to "facditate” a treaty on general and complete disarmament that would include

- cessation of the manufacture of nuclear weapons,

- hguidation of existing stockpiles

13




- ebmination of therr means of delivery from national arsenals

These would also appear toc be measures ™in the direction of” nuclear disarmament, under
preambular paragraph 8

Preambular paragraph 10, by contrast, does not speak of the desires or intentions of
the Parties to the NPT Instead, 1t merely recalls a determination to end testing expressed
i the preamble to a different treaty, the 1963 Limited Test Ban Treaty From this reference
it can be inferred that pursuing a test ban would be one way a Party to the NPT might fulfill
its obligations under Article Vi It stands the language of both the Article and the Preamble
on its head, however, to argue that this 1s the only way to pursue that obligation

A Comprehensive Test Ban and Restrictive Interpretation

The textual construction of Article V! 1s confirmed by supplementary means of
interpretation, including the pninciple of restrnictive interpretation Restrnictive interpretation,
as noted above, rests on the presumption that states do not hghtly surrender therr
sovereignty and freedom of action To construe the broad language of Article VI as
narrowly requinng a certain action - pursuit of a test ban - not specified in the Article would
be an unwarranted interference with the sovereign discretion of the States Party to the
Treaty

A Comprehensive Test Ban and Negotiating History

The negotiating history simiarly fails to support the idea that pursuit of a test ban s
legally required by Article VI From the beginning, senous divisions existed among the
States negotiating the NPT over what measures should be pursued in order to achieve the
disarmament objectives embodied in the Treaty The most prominent divisions over
negotiating priorities were those between the United States and the Soviet Union These

divisions led both those powers to support a step-by-step approach to future arms control
measures>®

This approach was generally opposed by the eight neutral and non-ahgned members
of the ENDC Even among them, however, there were divergences over what disarmament
measures should have priority®® In their imtial 1965 call for the NPT to be coupled with
"tangible steps” towards nuclear disarmament the eight non-aligned members did not himit
themselves to calling for a test ban in preference to all other measures

The eight delegations have individually put forward a number of suggestions as to
such tangible steps, including a comprehensive ban of nuclear weapons testing a
complete cessation of production of fissionable material for weapons purposes, a
freeze and a gradual reduction of the stocks of nuclear weapons and the means of
therr delivery, the banning of the use of nuclear weapons and assurance of the
security of non-nuclear-weapon states*®

Duning debates in the ENDC, a number of delegations expressed views on what the

most appropriate "tangible steps” or "effective measures” would be Many referred to a
comprehensive test ban as one such measure, but most included 1t among several that
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might be promising The Mexican proposal of 19 September 1967, 1s particularly
sigmificant, both as an example of a proposal listing many measures beside a test ban that
might be adopted, and as an aid in interpreting the current Article VI language It stated

Each nuclear weapon State Party undertakes to pursue negotiations mn good faith,

with all speed and perseverance, to arrnve at further agreements regarding the

prohubition of all nuclear weapon tests, the cessation of the manufacture of nuclear
weapons, the hguidation of all therr existing stockpiles, the elhmination from national
arsenals of nuclear weapons and the means of their delivery, as well as to reach
agreement on a Treaty on General and Complete Disarmament under strict and
effective international control*'

Thus the ENDC had before 1t proposed treaty language that would have referred to
the pursuit of specmc, hsted negotlatlons to end the arms race and achieve nuclear

P N e SR U Ty g R e - alo o

disarmament it reje(,u-;u this approach in favour of the current broad anguage of Articie

Vi

The current language of Arucle V1 first appeared n the parallelt United States and
Sowviet drafts tabled at the ENDC on 18 January 1968 The reason thus approach was
ultimately accepted by all ENDC members, including those who had strongly pressed for
mention of specific negotiations, 1s suggested by the comments of the Swedish delegate,
one of the strongest backers of a reference to a comprehensive test ban

She recognized that under the U S -Sowiet draft of Article VI "the oblhigations on the
nuclear weapon states are considerably weaker " than in alternative drafts, including the
Mexican proposal, and noted in this context the omission of references to a comprehensive
test ban and other specific measures Nevertheless, she was willing to accept this text,
with its weaker obligation, because she was "mundful of the difficulties nvolved " In
particular, she stated that "to enumerate some specific measures might be
counterproductive, as agreements on certain other scores may come to present
opportunities for earlier implementation®? " This, of course, 1s exactly what happened, as
various arms control agreements, other than a comprehensive test ban, were successfully
concluded in the 1970s and 1980s Thus the negotiating history again supports the
interpretation that, except for a treaty on general and complete disarmament, Article Vi
cannot be construed to require pursuit of any specific negotiation

Finally, it should be noted that there 1s no evidence that any of the documents or
speeches referring to a comprehensive test ban were agreed to by "a/l the parties™ to the
NPT negotiations These references to a comprehensive test ban cannot, therefore, be
considered as part of any agreement made or instrument accepted in connection with the
conclusion of the NPT under Article 31 of the Vienna Convention At most, these speeches
and documents remain merely a supplementary means of interpretation, expressing only
the views of individual states They cannot be used to undercut the ordinary meaning of
the words of Article VI

A Comprehensive Test Ban and State Practice

State practice, accepted by the parties uthoritative, 1s In any eve better aid
in the interpretation of treaties than negotiating history Although in the case of a




multilateral treaty, authontative state practice 1s often difficult to document n the case
of the NPT, the activities of the Review Conferences provide a valuable source of such
practice, especially n retation to Article VI

The Final Document of the First Review Conference, in 1975, declared a
comprehensive test ban to be "one of the most important measures to halt the nuclear
arms race,” and "expressefd] the hope” that an early solution would be reached to
technical and pohitical difficulties standing in 1ts way It did not declare this the only such
measure that should be adopted in preference to any other In particular, the Conference

also appealed to the nuclear-weapon states to conclude a new SALT agreement as outhned
at Viadivostok in 1974%

The Second Review Conference, in 1980, was unable to reach consensus on a final
document due to disagreements over arms control matters, a factor that should 1itself have
signalled that the consensus over a test ban that had existed in 1975 might no longer have
been operative The Final Declaration of the Third Review Conference, in 1985, expressly
noted a split In views on the value of a test ban as an effective measure of arms control
Except for certain states, the Conference regretted that a comprehensive test ban had not
been concluded, and called for the resumption of urgent negotiations to that end, as a
matter of hughest prionty The Conference also noted that other states did not agree with
this, and considered deep and venfiable reductions in existing arsenals to be the highest
prionty (1 e , most effective measure) under Article VI**

The Fourth Review Conference, in 1990 was unable to reach consensus on a final
document due to precisely this 1ssue - the prionty to be accorded to comprehensive test
ban negonations*® Clearly there was no agreed new meaning to Article VI at that
Conference

State practice under NPT thus establishes no new agreement among the parties to
the Treaty that would modify the ordinary meaning of the text of Article VI On the
contrary, the lack of consensus in 1980 and 1990 over arms control 1ssues, together with
the express recognition of differing views 1n 1985, affrmatively establish considerable
differences among the parties on the prionty to be accorded to vanous arms contral and
disarmament proposals

There has always been disagreement over which disarmament measures should be
pursued with the highest prnionity, both before and after the drafting of NPT Article VI No
state practice has emerged to alter the general nature of obligations under Article VI and
in particular no law-creating consensus has ever existed on whether a test ban would be
the most "effective measure” 10 end the nuclear arms race

Extending the NPT The Ultimate Issue

As a political matter of course, simple compliance with Article VI may not be engugh
to save the Treaty in 1995 There are currently more than 140 Parties to the NPT and any
extension requires a favourable vote from an absolute majonty of all the Parties Over 70
States Party must consent to any extension of the Treaty, and some observers beheve 1t
will be quite difficult to obtain this majonty without significant progress towards a
comprehensive test ban*® Whatever the ments of this view, and of a comprehensive test
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ban tself, 1its proponents should stop asserting that NPT Article VI establishes a legal
obligation to seek such a ban now That position 1s both historically and legally erroneous
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in the case of an attack on the Umited Kingdom, 1ts dependent territones, its armed

forces, or its allies by such a State tn association or alkiance with a nuclear-weapon
State
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28 Done May 23, 1969 The pertinent articles of the Vienna Convention read as follows
ARTICLE 31 - General rule of nterpretation

1 A treaty shall be interpreted in good faith i accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in hght of its
object and purpose

2 The context for the purpose of the interpretation of a treaty shall compnse, n
addition to the text, including 1ts preamble and annexes

(a) any agreement relating to the treaty which was made between all the
parties »n connexion with the conclusion of the treaty,

{b) anyinstrument which was made by one or more parties in connexion with
the conclusion of the treaty and accepted by the other parties as an
mstrument related to the treaty

3 There shall be taken into account together with the context

(a) any subsequent agreement between the parties regarding the
interpretation of the treaty or the interpretation of its prowvisions,

(b} any subsequent practice in the apphcation of the treaty which establishes
the agreement of the parties regarding its interpretation,

{c} any refevant rules of international law applicable in the relations betweean
the parties
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ARTICLE 32 - Supplementary means of interpretation
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29 See!l Sinclan, The Vienna Convention on The Law of Treaties 19 (2d ed , 1984), T
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Convention, even though that government has never ratified it See, e g, {1980] Digest
of U S Practiceininternational Law 418-19,[1973) Digest of U § Practice in International
Law 360, cf Restatement (3d} Foreign Relations Law of the United States, sec 325
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authentic expression of the intentions of the parties " | Sinclair, supra note 29, at 141

31  "In a number of decisions, the [International] Court emphasized that this rule of
[restnctive] interpretation was merely a subsidiary rule 1t must be applied with the greatest
caution, and 1t cannot operate where the intentton of the partes is unequivocal”™ G
Schwarzenberger, supra note 18, at 123-24
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33 See G Seaborg, supra note 4, at 105-107, 174-78
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37 id at8

38
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regarding nuclear disarmament measures and those regarding the review conferences and
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The Legal Regime of Nuclear Power Satellites
A Probilem at the Cross-Roads of Nuclear Law and Space Law*

By Simone Courteix**

Abstract

The number of nuclear-powered satelites nses constantly and, recalling the fear
generated by the crash of the Cosmos 954 satellite, the author points out that radicactive
debns falling on earth could represent as great a hazard as accidental releases of
radioactive matenal from land-based nuclear installatons Such satellites, therefore, can
be governed by both space law and nuclear law On the basis of the international
conventions apphcable in the two fields and also with reference to the Law of the Sea and
environmental law, the article analyses preventive and radiation protection measures as

well as emergency plans and also raises the problem of habiity and compensation for
damage

Introduction

The nsk of re-entry into the Earth’s atmosphere of the nuclear-powered Soviet
satellite Cosmos 1900 in 1988 imitiated international concern In this field As of early
1989, at least six nuclear-powered satellites had expenenced maifunctions which could in
some cases have caused the release of radwactive substances to the environment The
best known case s that of Cosmos 954, whose accidental crash in Canada in 1978 proved
that pieces of considerable size could return to the Earth’s surface and cause radiation
hazards to the population

The consequences for the environment and the population of an accident involving
a satellite with a Nuclear Power Source (NPS) are similar to those of accidental releases of
radioactive matenal from land-based nuclear instaliations since both may harm very large
terrestnal areas and populations Nevertheless, important differences exist between land-
based nuclear power stations and NPS in space On the one hand contrary to land-based
nuclear power stations whose locations are well known the location of an accident

The author made a presentation on this question at the Colloguum of the
International Institute of Space Law (IISL) held in Montreal Canada 7-12 October
1991 This article 1s reproduced in the Bulletin by kind permission of the author and
the Amencan Institute of Aeronautics and Astronautics Inc  which will publish the
article in the Proceedings of the Colloguwum (Proceedings of the 34th International
Collogutum on the Law of Quter Space - 1SBN-1-56347-039-X) Responsihiity for the
tdeas expressed and the facts given in thus article rests solely with the author

Director of Research at the National Centre for Scientific Research {CNRS), Director
of the Advanced Techniques Section Institute of Comparative Law, Pans France
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involving an NPS in space can be determined only shortly before impact On the other
hand, any country, and not only the launching state, could be affected

These essent:al differences and similanties determine the legal regime applicable to
this matter Actually, two legal regimes may apply to NPS satelites space law in view of
the medium in which they operate, and nuclear law in view of their energy supply Itis

therefore necessary to identify the texts of positive law which may apply in this field today

Our analysis will distinguish between on the one hand measures to prevent this type
of accident {information obligations, safety measures and measures for protection against
radiation), and on the other hand post-accident measures, both concerring cnsis
management (information, emergency intervention and assistance plans) and concerning
compensation for damage In wview of this approach, this paper will be hmited to provisions
of positive law which already apply in this field' 1t will not deal with the "Principles for the
use of nuciear power sources in outer space”, which are presentiy bemng eiaborated by the
Legal Subcommuttee of the UN Committee on the Peaceful Uses of Outer Space (COPUQS)
These principles have in fact no legal binding force, even if some of them have already
been adopted by consensus?

/ PREVENTION
1 Notfication and Information about the Use of NPS

Is the use of radicactive matenal in outer space allowed by space law? Does a
procedure exist for advance notification of objects carrying nuclear power sources prior to
each launch into outer space, and for notification in case of accidental re-entry of a
malfunctioning space object on the terntory of a third state? These are the first questions
that come to mind when thinking of preventive measures that need to be adopted, 1n order
to avoid such accidents and to hmit their consequences

Some answers to these guestions can be found in the 1967 Outer Space Treaty
While its Article IV 1 formally forbids the placing of nuclear weapons in outer space, It
contains no prohibition on the use, for peaceful purposes, of NPS in space One may
therefore conclude that such use 1slawtul Nevertheless, States Parties must conduct therr
activities 1n outer space with due regard to the corresponding interests of all other States
Parties to the Treaty, according to Article IX of the Treaty

The question of publication of information at different steps of the launching and
mission of a satellite with an NPS on board 1s particularly important from the point of view
of controling radiation sources Article Xi of the Outer Space Treaty repeats the general
principle of disseminating information to the international community, by requinng States
Parties to inform the Secretary General of the United Nations as well as the public and the
international scientific commumity of the "nature” of such activities in space "to the
greatest extent feasible and practicable™ In addition, the Convention on Registration of
Space Objects of 1975 prowvides in its Article IV that States shall furnish information to
Secretary General of the United Nations
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Providing information on the fact that an NPS 1s on board a satellite 1s nevertheless
not compulsory, and it 1s possible to do 1t on a voluntary basis according to paragraph 2
of Article IV, which provides that "each State of registry may, from time to ttme provide
the Secretary General of the United Nations with additional information concerning a space
object carned on its registry” It s to thus paragraph 2 of Arucle IV of the Registration
Convention that the USSR referred when it notified the Secretary Generalon 13 May 1988
of the loss of radio contact with the nuclear powered satellite Cosmos 1900° This official
notification however did not make any reference to the 1986 IAEA Convention on Early
Notification of a Nuclear Accident, nor to the project of the notification principie as adopted
by consensus by the Legal Subcommittee of COPUOS in May of the same vc-ar"

A second category of preventive measures, concerning another phase of the
satellite’s trajectory, 1s that of the information which the launching state must provide In
case of re-entry of a malfunctioning space object with an NPS on board At present there
I1s no compulsory notiffication procedure prior to the malfunctioning of a satellite in orbit
which could endanger the Earth Only Resclution 33/16, adopted by the General Assembly
of the United Naticns in 1978 obliges launching states to inform states concerned In case
a space object with an NPS on board 1s malfunctioning with a nsk of re-entry of radicactive

L 3 L
matenals® The purpose of this resolution was to allow all suitable precautions to be taken

However, as of 1986, consensus was reached within COPUQOS on a "principle of
notification of return™ This principle on the one hand obliges the launching state to "inform
timely states concerned In the event a space object 1s malfunctioning with a risk of re-entry
of radicactive matenals to the Earth’s atmosphere”, and on the other hand determines the
procedure that must be followed to provide the necessary information to states concerned
about the planning of intervention measures When this principle which has as yet no
binding force will be embedded in a Convention 1t will better fulfil the requirement of
urgency i case of an NPS accident than the corresponding principle of the International
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Atomic Energy Agency’s (JAEA} Convention on Early Notification of a Nuciear Accident

Indeed, even though the above 1986 Vienna Convention on Early Notification of a
Nuclear Accident concerns "any nuclear reactor wherever located™ (Article 1 2a) 1t can
only apply to an accident "involving facihities or activities of a State Party” "from which
release of radioactive matenal occurs or 1s hkely to occur and which has resulted or may
result in an international transboundary release that could be of radiological safety

significance for another state™®

it may be difficult to interpret this Convention, especially in respect of the defimition
of an accident iInvolving a nuclear reactor In space For instance, one may wonder whether
the loss of radioc contact with a satellite with an NPS which might re-enter and release
radionuchdes, constitutes an accident according to the Convention It 1s clear that the

Soviet authonties excluded the aﬁa!icatluu of the Vienna Convention in the Cosmos 1300

case by stating that the satelite was equipped with automatic safety systems n order
to exclude all nsks of contamination by radiation after the end of the flight It would
probably have been otherwise if the crash of the Cosmos 1900 had been ineluctable The
application of the Convention on Early Nottfication to the malfunctioning of an NPS in space
1s therefore not only a problem of "law™ but also requires clanfication of the definition of
an accident involving nuclear reactors in space
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Any nuclear acoident involving facilities or activities falling under the junsdiction or
control of a State Party, whether undertaken on earth, at sea or in space {paragraph f of
Articie 1 2 concerns "the use of radioisotopes for power generation 1n space objects”), 1s
therefore subject to the obligation of notification as required by the Convention The
Convention in fact obliges the state on whose terntory the installation is located or where
the activity concerned 1s being carned out, to notify and inform any state which 1s or may
be physically affected by a nuclear accident Itis clear that the launching state, that s "a
state which launches or procures the launching of a space object or from whose terrntory
or facihity a space object ts launched”, retains junsdiction and control over a space object
with nuclear power sources Regarding the definition of accident, it 1s actually enlarged,
since the probability of damage suffices to make the Convention applicable The event
must either cause damage or be likely to cause damage, but 1t 1s not relevant whether such
damage could have been foreseen’ Article 2 of the Convention sets out the procedure for
the provision of information It cbliges states which have jurisdiction over a nuclear power
system to

"- forthwith notify, directly or through the 1AEA, those States which are or may be
physically affected  and the Agency of the nuclear accident, s nature, the time
of 1ts occurrence and s exact location where appropnate, and

- promptly provide the States  directly or through the Agency, and the Agency
with such avalable information relevant to mintrmizing the radiological
consequences In those States ”

Article 5 of the Convention defines the information which the notifying State Party
must provide This State must also "respond promptly to a request to further information
or consultations sought by an affected State Party with a view to mimimizing the
radiological consequences in that State” (Art 6) The Agency 1s responsible for the
receiving of notifications and information Finally, paragraph 2 of Article 5 also requires
from States that "such information shall be supplemented at appropnate ntervals by
further relevant information on the development of the emergency situation, including its
foreseeable or actual termination”

Thus, early information on the occurrence or even the threat of a nuclear accident will
allow preventive measures to be taken in order to smimimize the radiological consequences
in other states It will also lead to the development of an intervention strategy consisting
of the adoption of preventive measures in matters of safety and radiation protection

2 Safety measures for protection against radiation

The use of nuclear power sources 1n outer space entails radiological hazards Such
hazards may be the result of a partial dispersion of radicactive matenals in the atmosphere,
or from the crashing on earth or at sea of radiological debris In order to handle these
hazards, first of all technical measures need to be taken, such as providing the satelhte
with an automatic secunty system allowing the reactor to be separated from the space
object and to be boosted towards a "safe” orbit, sufficiently high to allow the nuclear
matenal to disintegrate Another measure would be to provide the satellite with a system
of containment of nuclear power for intact landing In fact, all technical precautions to
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ehminate or minimize radioactive contamination in case of an incident at the launching
duning the mission or dunng the return of the satellite must be taken Beside these
technical measures, appropriate radiation protection measures must be taken to protect the
public and the environment, both under normal and accidental conditions of use of NPS

When using space objects with nuclear power sources, states should see

such use 1s in conformity with the existing and internationally recognized basic standards
relating to radiation protection In particular, the radiation nsks should comply with the
recommendations established by the International Commussion on Radiological Protection
(ICRP) Until now there has been much concern with the prevention of nuclear accidents
on earth and sea International standards have been established by specialised agencies of
the United Nations (IAEA, WHO, ILO, IMO, UN Scientific Committee for study of atomic
radiation effects) and by regional orgamisations (OECD, Euratom) This has been done in
co-operation with the ICRP which 1s a non-governmental independent specialised
organisation which has been abie, through i1ts morai and scientufic authority, to accomplish
an ymmense task in the field of harmonsation of the varnous regulations The
recommendations of the ICRP should therefore be the basis of appropriate protection
measures agamst radiation in case of the use of NPS in space Even If these
recommendations have no legal binding force for the States Parties they, as well as other
international organtsations concerned by this matter havein fact incorporated them in their
national or international legislation and apply them in their day-to-day operations

tn it that
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The previous general recommendations of the ICRP concerning exposure to radiations
dated from 1977 Since then however radiation protection has undergone major
developments and a revaluation of the risk factors related to radiation was therefore
required In order to take account of new scientific data and notably of the lessons learned
from the Chernobyl accident, the ICRP began a general review of 1ts recommendations in
1987 Thig review led to modifications of the basic system for the mitation of radiation
levels, and in particular to a reductton of the limits of those levels actually in force for
workers and population In 1991, the review resulted n recommendations for new
exposure levels to 10mzing radations®

The recommendations on radiological protection of the ICRP are based on the idea
that States should (a) adopt no practice unless its introduction produces a positive net
benefit, (b} keep all exposures as low as reasonably achievable, economic and socal
factors being taken into account, and (c) not permit that the dose equivalent to mduwduals
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What are these limits?

According to the guidehnes relating to the exposure of the public to radiations, the
ICRP recommends 20 miliSievert (mSv)'® as annual maximum dose equivalents onginating
from all artificial radiation for workers, and 1 mSv'’ for the public The adherence to these
basic radiation protection norms would thus imply that the launching authority takes care
that the exposure to radiation duning all phases of the functioning of the space object
including a possible accident, does not exceed the dose of 1 mSv per year for the
population :n general Of course, in view of the specific characternistics of the use of NPS
In space, appropnate measures need to be taken for adequate radiation protection during
all phases of an orbital mission Such measures should take into account the appropriate
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objectives of radiation protection for the public as established by the ICRP This 1s the
specific task of a working group of the Scientific and Technical Subcommittee of COPUOS

Thus, In order to protect individuals, collectivities and the biosphere against
radiological hazards, States which launch or exploit space objects carrying NPS must
comply with the existing nuclear legislation, viz the relevant international directives which
are generally accepted in the field of radiation protection

Legal obhgations concermng other safety standards can be found in the international
law of the sea for the case of radicactive pollution of the seas, and in the treaties
governing the activities of states m outer space, and of course m internatonal
environmental law'?

As far as nsks of radioactive contamination of the sea by the crashing of radioactive
space debns 1s concerned, only the 1958 Convention on the High Seas provides in its
Articie 25 that States should co-operate with the competent international organisations in
taking measures for the prevention of pollution of the seas resulting from any actvihes
with radioactive matenals However, there are no specific provisions on radiocactive
pollution in the 1982 Convention on the Law of the Sea, apart from the general provisions
of Part XIl of the Convention concerning the protection and preservation of the marnne
environment, which aim at preventing, limiting and managing pollution of the marnne
environment'?

Regarding the risks of contamination of the outer space environment and the earth
environment, Article IX of the 1967 Space Treaty requires that States Parties conduct thew
space activities "so as to avoid their harmful contamination and also adverse changes in
the environment of the earth™ In addition, the provisions concerning the moon and other
celestial bedies as contained in article 7 of the 1979 Moon Agreement require States
Parties to notify in advance the Secretary General of the United Nations of "all placements
by them of radioactive matenals on the moon and of the purposes of such placements”
Furthermore, a procedure for advance nternational consultations ts provided, in case a
planned activity or experience "would cause potentially harmful interference with activihes
of other States Parties™'*

All the rules and measures of precaution we have just mentioned and which
specifically concern the informatron that must be provided at the international level before
an accident occurs, are of fundamental importance for managing the consequences and
measures that need to be taken in a post-accident situation 1tis clear that some of them
could be considered both as pre- and as post- accident measures We may think here of
the information that must be provided when the satellite 1s about to re-enter the earth’s
atmosphere in an uncontrolled way, as described above We may also think of the
assistance that must be provided to States which might be affected by the landing or
crashing of the space object We wiil deal with these post-accident measures in the second
part of this article under the general heading of "emergency measures”, whereas the third
part of the article wilt concern questions of habiiity and reparation of damage
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] EMERGENCY MEASURES

1 The Principles

In addition to the aforementioned obligations of information and notification, 1t
appears logical that States which launched a space object with an NPS and retamn control
over it should assist States that might be affected by a possible accident, by taking the
necessary precautionary maasures and by prepanng the search and recovery of the source
and the protection of their population This seems even maore logical for States which are
members of COPUOS, because it 1s exactly in these two fields, "notification of return” and
*assistance to States”, that this body could agree by consensus on the adoption of two

pnncipies 1n 1986'° These two principles are In fact a codification of pre-existing legal
obhgations

The apphlicable rules regarding the obligation of assistance and the planning of
emergency measures can again be found in both space law and nuclear law This will be
shown by a short review of the pnncipal treaties actually in force

Since most countnes, and In particular developing countnes, lack tracking facilities,
one of the first obligations of assistance recogmzed by these treaties is that the launching
state and all other states who do have such facihhes are charged with the Wdentification
and monitoring of any space object of a hazardous or deletenous nature that might affect
states located along 1ts orbital trajectory This obligation 1s partly provided by Article V! of
the 1975 Registration Convention 1If the said object crashes on earth, this obligation should
be hnked with the obhgation of Arucle 5(4) of the 1968 Agreement on the Rescue of
Astronauts and the Return of Objects Launched into Outer Space This Article states that
"a Contracting Party which has reason to believe that a space object or its component
parts discovered n territory under its junsdiction or recovered by 1t elsewhere s of a
hazardous or deletenous nature, may so notify the launching authonty, which shall
immediately take effective steps  to eliminate possible danger of harm™ Finally, Article
XX1 of the 1972 Convention on international hability establishes the pnnciple that in case
a State has suffered damage caused by a space object “presenting a large-scale danger to
human life or seriously interfering with the living conditions of the population of the
functioning of vital centers, the States Parties and in particular the launching State, shall

examine the possibiity of rendering appropnate and rapid assistance to that State at its
request

These provisions are all based on the more general provisions of Article I1X of the
Space Treaty, which provides that "in the exploration and use of outer space States
Parties to the Treaty shall be guided by the principle of co-ogperation and mutual
assistance™ They are also in conformity with the general principles of international law
concerning humanitarian assistance It must however be noted that these various
provisions also apply to each space object which has suffered damage and has aiready
crashed on earth They therefore require clartfications and fuller information, which was
done by consensus within COPUQOS in 1986 It s clear that satellites with NPS are space
objects of a "hazardous and deletenious” nature But in view of their nuclear power supply
they also constitute a specific category whose consequences for the environment in case
of an accident, as we have seen are similar to thase of an accidental release of radicactive
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matenals from land-based nuclear installations Therefore, while preserving their specific
space character, regarding the applicable law they are also - to a certain degree - subject
to the rules of nuclear law

2 Cnisis Management

As soon as the warning about the breakdown of a satellite with an NPS and about
the possible threat of a nuclear accident has been given, the international information
measures as descnbed above are applhed Also, the emergency intervention plans must be
activated immediately

- Emergency intervention planning

In April 1989, an OECD Nuclear Energy Agency Expert Group carned out a study on
"emergency planning and preparedness for the re-entry into the atmosphere of nuclear
powered satelites™'® One of the conclusions of the meeting was that the "efficiency of
the emergency response In case of an accidental re-entry depends on several factors of
which two of the most important are

- the accuracy of the predictions of the possible impact area, and
- the avalabiity of technical information concerning the radiation source ™

Concerning this last point, it 1s known that two types of nuclear satellites have
already been launched into outer space nuclear reactors and radioisotope generators
{RTG) The current design policy of RTGs 1s to contain the radioisotope in all foreseeable
conditions during a space mission The main radiological hazard actually denves from the
fission products produced during reactor operation Thus, several accident scenarios can
be envisaged, and they must all be considered in the elaboration of emergency plans

Contrary to land-based nuclear facilities whase locations are well-known, the location
of an NPS accident cannot be predicted until shortly before the impact, and even then with
very hmited accuracy Therefore, 1t s far more difficult to plan and prepare orgamisations
for an event which may occur anywhere within the country of which may even concern
many neighbounng countnes, taking into consideration that debns in the form of
radiactive fragments could be dispersed over a very large area By their fixed location,
land-based reactors altow, on the contrary, for a ciear delineation of the area immediately
affected The nfrastructure to support the emergency response can be well defined, with
national or even local junsdictions often playing a major role In case of an NPS accident,
search for radioactive debns that could be dispersed over many thousands of square
kilometers constitutes a tremendous task which requires a different strategy and equipment
than that used for nuclear power station accidents Independently of a planning process
for an NPS accudent adopted on a national basis, measures are hkely to be taken on a
regional or worldwide basis in the framework of conventions related to assistance This
fact may cause requests for co-operation or assistance enlisting specialized talents,
expertise and equipment intervention measures in case of NPS accidents therefore fall
within the scope of the general planning of nuclear emergency measures at the national
level'’, but recourse to international co-operation proves absolutely essential {cf the
Cosmos 954 case)
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For example, what would happen if radioactive debns fell on the European contiment
and affected especially France? Of course, the French procedures for rescue in case of a
nuclear accident would be activated This plan for Immediate action, which 1s called a
special intervention plan, 1s 1n fact an adapted version of the general plans for the
prevention of catastrophes, the so-called ORSEC plans, which are in force in France since
1953 They were further speciied and supplemented after the Chernoby! accident In
1986'" It goes beyond the scope of this paper to discuss this procedure in detail It Is
however important to note that after the threat of the crash of Cosmos 1900 in October
1988, special measures were added to the French intervention plan, in order to cope with
this type of accident both in terms of locating and recovening the debnis First of all, there
1s an information system about nuclear accaidents which occur in France and abroad {(and
which are known either through the IAEA, the EEC or a neighbouring country} This
information 1s centralized at the Genera! Secretanat of the Interministenal Nuclear Safety
Committee Once the information 1s obtained, the affected areas must be located For this
purpose, a special detection procedure has been established which relies heavily on aenal
surveys, in particular helicopters belonging to the Ciwvil Secunty Directorate and the Army
This procedure completes the traditional land-based fixed and mobile detection measures
of the Central Service for Protection against lormzing Radiation {(SCPRI under the Health
Ministry) and the Civil Securnity Directorate (under the Ministry of Intenior} After the search
for radivcactive or suspicious debns has been completed with the help of the
abovementioned specialized arrborne means, the Atormic Energy Commussion (CEA) Jocates
the debns, measures and controls the level of radicactivity removes the debns and stores
it in a secure place, and finally carnies out a health control of the population likely to have
been exposed to a significant amount of radiation The recovery and health intervention
measures to be applied consist of the current measures carried out by the Civil Security,
the CEA and the SCPRI, in particular the avallabiity of mobile radiologicai intervention
teams (CMIR)

- Mutual international assistance

in the field of international co-operation, France or any other State which has signed
bidateral or multilateral agreements on mutual assistance in the nuclear field may apply for
assistance involving, for instance, specialist personnel or equipment Such a request will
hkely be based on the Convention on Assistance in case of a Nuclear Accident or
Radiologicat Emergency concluded under the aegis of the IAEA on 26 September 1986'°
This Convention In fact creates an internaticnal framework to faciitate the prompt
provision of such assistance directly among the States Parties or through the IAEA, and by
the Agency and other international organisations

As s the case for the Convention on the Early Notification of a Nuclear Accident the
field of action of thus Convention 1s not limited to accidents with land-based nuclear
facihties but extends to all nuclear activities It thus covers not only "nuclear accidents”
but also “"radiological emergency situations” For B Moser® the notion of "radiological
emergency” comprises less than that of a "nuclear accident”, because 1t also covers a
phenomenon which has as yet probably never resuited in any damage even though 1t could
possibly cause it We will not go into a detaled analysis of this Convention and its
apphcation to a nuclear accident caused by the crash of a space object with NPS on earth
This has been done in an excellent way in various papers by Dr A Terekhov?'
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We will only recall here that even if paragraph 1 of Article 2 provides an affected
State with a nght to request assistance, it does not in any way oblige the State responsible
for the nuclear accident to offer such assistance It 1s therefore a sovereign nght of the
victim State to choose the State best able to provide assistance, whether or not this State
1s the launching State It 1s nevertheless necessary to draw a paraliel with the
abovementioned provisions of the space treaties Theése provisions attribute an important,
albeit not compulsory??, role to the launching State, which 1s the hable State

We finally have to note the important role which the Vienna Assistance Convention
attnbutes to the |AEA, to co-ordinate and faciitate mutual co-operation in case of
emergency assistance and to offer, if need be, technical assistance, particularly in the form
of expert services and personnel training {cf Art 2 para 6 and Art 5) This IAEA training
programme as well as its role in the elaboration of emergency intervention plans which it
has assumed for a long time in accordance with its Statute®, are as we know essential for
the counter-measures that need to be taken in order 1o mimmize the exposure of the public
to an accidental release of radioactive matenal The basic pnnciples 1t adopted for the
planning of an intervention are also based on the recommendations of the ICRP on the
protection of the public in case of a radiological accident * Furthermore, other mternational
organusations competent n the field have also adopted gudelnes (WHQ 1984, EEC
1982, *

Of course, all these operations for detection, search, recovery, sanitary intervention
and communications, carried out with or without international assistance, generate
considerable costs for the States affected by the accident These costs will be added to
the request for compensation of damage suffered, which will, should the occasion anse,
be addressed to the hable State in the form of a claim for compensation This last question
leads us to the third part of this article, which deals wrth habihty and compensation

M LIABILITY AND COMPENSATION FOR DAMAGE

The question of whether or not the 1ssues of assistance and hability should be linked
1s 1n fact a controversial one and has not yet been answered in a satisfactory way
Moreaver, the settlement of the Canadian-Soviet case concermning Cosmos 954 has not
really solved the matter **

What do the treaties say about the problem of reimbursement of costs relating to
operations for the search, recovery and return of a space object with an NPS which
accidentally crashed on earth?

According to Article V para 5 of the 1968 Rescue Agreement, the launching State
appears to be hable to pay for such expenses only if it requests the return of the matenal
from the State which has recovered it

If we put ourselves in the context of a nuclear acodent or a radiological emergency
situation caused by a satellite, and f the victim State were to request the assistance of a
State party to the |IAEA or another international grgamsation on the basis of the 1986
Vienna Convention, Article 7 para 1 states that such assistance may be provided without
cost and that for this matter as well as other relevant matters the special needs of
developing countries and countnes which do not have nuclear facilities will be taken into
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account Paragraph 2 of this Articie 7 nevertheless prowvides the conditions for the
reimbursement of costs incurred by the assisting party, when "assistance 1s provided
wholly or partly on a rembursement basis"

Many legal scenarios are therefore possible depending on the type of accident
invoived, the states concerned and the ciaims presented However, this author believes
that the question of the costs of operations for the search, recovery and possibly return
of the space obiect need to be dissociated from those incurred for the damage to the
environment and the population

We are concerned here with matters of international liability and compensation for
damage which fall under the rules of existing space law, and in particular the provisions
the 1967 Space Treaty and the 1972 Liabihty Convention

Articles VI and Vil of the Space Treaty estabhish, in general terms, the international
liability of states The 1972 Liabihty Convention specifies that "a launching state shall be
absolutely liable to pay compensation for damage caused by its space object on the surface
of the earth or to arcraft in fhght™{Art 11}, and that the compensation "shall be determined
In accordance with international law and the principles of justice and equity, 1n order to
provide such reparation in respect of the damage as will restore the person state or
international crganisation on whose behalf the claim is presented to the condition which
wouid have existed If the damage had not occurred™ {(Art XII)

The 1972 Convention thus apphes in general as soon as a maltunctioning satellite
causes damage to the terntory of another State Party But 1t 1s not clear whether nuclear
hazards such as those caused by the launching of nuclear reactors 1nto outer space are
covered by the Convention First of all, it must be noted that the Convention contains no
exception concerning the type of energy supply whichi1s used On the other hand, the term
"damage"” s defined in Article i{a) of the Convention as "any loss of life personal injury
other impairment of health or damage to property”, and no mention 1s made of damage to
the environment or nuclear damage Nevertheless, this definition 1s sufficiently vague and
lacking in precision to admit that it covers "nuclear damage” In that sense an agreement
has been obtaned at the COPUOS Legal Subcommittee after discussions that have
opposed, during a long time Socialist countnes {which were against the insertion of
nuclear damage) and the majonty of other members {which were in favour of the
insertion)?’ So1n the case of a nuclear accident which causes damage to the environment
(that is to say damage to property) or to the population, compensation shall be determined
in accordance with international law and with pnnciples of justice and equity and shall be

based upon the principle of restitutio m integrum {s0 as ta restore the conditron that existed
before the \ncident occurred)

In this perspective, one might conclude that this compensation also covers the
expenses Incurred for search, recovery and cleaning up of the radicactive matenals
Incidentally, all proposals for the wording of principle No 9 refating to compensation which
were presented to COPUDOS included a clause to that effect’™® However since doubt arose
duning the negotiations ar )se dunng the negotiations about the apphcability of the Space
Liabiity Convention to nuclear damage?® and since the Soviet-Canadian Protocol on the
Cosmos 954 case did not refer explicitly either to the direct damage or to the notion of
habihty, one may wonder whether it would not be convenient to refer also to the
apphcation of international conventions regulating ciwvil liability in case of a nuclear
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accident®® and particularly the provisions of the 1963 Vienna Convention on Civil Liability
for Nuclear Damage Without going into the detads of the field of application of these
Conventions, 1t must be noted that the case of damage caused by a nuclear propulsion
system of a space object does not fall within the scope of either Convention The Vienna
Convention of 1963 1s not applicable and it would have to be modified in order to include

this particular case The foregoing would mean that a special regume should be established

for so-called nuclear damage caused by space objects This would however be contrary to
the interests of the victim, because nuclear law establishes a hability regime which 1s more
favourable to the responsible party (in particular because the hability 1s imited) than the
system of space law (which considerably limits the possibility for exoneration, since the
only way for a launching state to be exonerated from its hability 1s to prove the victim’s
fault)®' Nevertheless, in case of uncertamty about the possibility for the victims to benefit
from the application of these specific Conventions, they can always seek compensaticn on
the basis of the general principles of international law But still, clanifications are required,
see on this point principles Nos 8 and @ of the project of the Legal Subcommuttee of
COPUOS

CONCLUSION

After this short review of the various legal instruments in force governing the space
activities of states as well as the rules of nuclear law that might provide answers to the
problems posed by the use of satellites with NPS which may crash on earth, we may
conclude that such use does not take place within a legal vacuum An important body of
rules already exists, but these rules are very general, incomplete and badly adapted to the
specific hazards which the use of nuclear energy in space entails for man and the
environment The time has come to revise and renforce this existing body of rules The UN
project for a code of conduct provides a step in the nght direction, but it 1s sigrificant that
the problems which this project encounters concern the norms based on scientific and
technical data such as the principle relating to "safety evaluation”, or that concerning
"instructions and cntena for safe use™ In this respect, we must remamn optimistic, because
the elaboration of international norms concerming hazards caused by the use of nuclear
energy for terrestnal applications has also taken may years, and these rules are still
continuously revised and updated
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et responsabiité Thesis Lausanne 1971, especially p 222, p 238
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Some Reflections About Law and Ethics
A Swedish answer to Prerre Strohl’s article "Radioactive Waste Management
Ethics, Law and Policy”

By Lotta Westerhall*

Introduction

Pierre Strohl has wntten an interesting article entitled "Radioactive Waste
Management Ethics, Law and Policy in Nuclear Law Bulietin No 46, December 1990 He
used as a basis a report by Lars Persson on a seminar organised in 1987 in Sweden by
KASAM ** This report, named "Nuclear Waste Management -- Ethical Considerations for
the Law-maker” was also published in Nuclear Law Bulletin No 43, June 1989 Strohl says
in tus article that "ethical analyses are not able to resolve the uncertainties relating to
long-term risks and can only help us define what standards of behaviour we should adopt
here and now" {p 15) Without discussing the nature of the concept of uncertainties
(solving them from a technological point of view with objective truth or from a personal
purpose-creating point of view with the subjective truths), | agree with Strohi that ethical
norms can help us define what standards of behaviour we should adopt here and now, and
also that "the safety of individuals and the community requires a certain degree of stability
both as regards the law and the instruments for implementing 1t" {p 20} The necessary
continuous interaction between law and ethics has, however, too small a space in the
articie In the following | will try to explain my view of the interaction between legal norms
and ethical norms First, however, | will remind the reader that there are many differences
between the Swedish law system with its Germanic traditions and the Anglo-Amencan
case law system

Crisis of Legitimusation

There are severatl factors indicating that the traditionat legal regulation in a society like
Sweden is undergoing a crnsts of legittmisation It 1s 3 common widespread opinion In
Sweden that there i1s too much legisiation The dominant political ideology, clearly
visuahzed in the Constitution of 1974, demands that every public decision and every pubhic
measure involving the citizens’ lives and freedom, must be supported by the wrtten
legislation, thereby being equipped with a "democratic legitimisation” Also, the lower
Instances in the hierarchy of authorities exercise a pressure on higher and more central
authorities to supply rules or at least general outhnes partly to avoid difficult problems of
interpretation, partly to be able to justify their own executive power More and more often

* Professaor of Social Law, Lund Law School, Sweden Responsibility for the 1deas
expressed and the facts given rests solely wrth the author

**  KASAM Swedish Consultative Committee for Nuclear Waste Management
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the legitimisation of "the people’s will” 1s questioned A growing consciousness of the
dangers of the oppression of the majonty has been formulated in several quarters for
instance 1n the alternative proposal of a Constitution published as number 1 1n the Public
Commussions of the Citizens [MOU" 1988 1] "The reflexive” or "the responsive law" 1s
said to be the successor to the "Welfare State™ This means a type of society in which the
State - instead of making a fiine-meshed system of rules for the conditions of the people
and for the contents of publc benefits - will provide the general rules, whereas the
concernad citizens themselves decide which rules will be in force for them more directly
The opirvion of every interested person will be heard This will lead to non-bureaucracy,
self-administration, privatization, etc

Let us look at the legal system we have today, which 1s conveyed by democratic
ideology making an effort to give the acts special sanctity by referring to "the people’s
will" The principle of the sovereignty of the people 1s pronounced in the Constitution Act
1 1 "All public power s exercised under the written laws"”

Even if the power of the legislation itself 1s legitimzed with help from the 1deology of
“the people’s will™ this says nothing about the 1deology behind the structure and the
content of the legal system In a discussion you will quite often hear the statement that
the law 1s ideologically impovenshed |s that true?

The Collective Feature of the Legal Rules

in reply | would like to start pointing at the collective feature of the legal rules The
laws concern many people, in most cases everyone included in the Swedish judicial
system Of course, the norms are expressed in the relationship between people The
relationship between people ndividuals or groups, i1s characterized by power and
dependence The human being 1s by his nature tightly connected to collective ambitions
There has always been a reference to ethical valuations when trying to protect the weak
This 1s a characteristic of what we normally call "the legal State”™ which is based on "the
ethical State™ "The legal State” gives its citizens both secunty and insecunty Under the
protection of the State the individual should be able to demand his/her nghts The State
will help the individual to obtain hus nghts and protection against injustice At the same
vme there 1S never an absolute guarantee that the State will not exceed its power
However, the question of the ethical responsibility of society stifl is not quite an empty
phrase The collective responsibility 1s without any doubt connected with the tdea of
sohidanity The thought of sohdanty 1s buillt on the opimon that people’s conditions are
changeable for instance, weak people’s situations A large part of the legislation 1s just
about this Qur responsibiity for weak people in society 1s based on the mutual dependence
that charactenzes our hves together with other persons Thisis why ethical and legal norms
are so intimately bound together There are many examples of this Ethical norms hke legal
norms both show the two faces of morality namely legitimization of power and protection
against power The norms are n everyday language, nothing more than rules or general
outhnes with the task of promoting a certain purpose or achieving an expected 1deal, a
goal Legal and ethical decisions are aimed at making well-considered settlements based

* Note by the Secretariat MOU = Memorandum of Understanding
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on enhghtened and good grounds 1t 1s not just a question of ntellectual handling of facts
It 1s clear that there are many different valuations to consider There are normative
concepts in the legal sphere as well as in the ethical sphere The connection between
"ought 10" and "be" and between valuing words and descrnibing words 1s well-known

Goal Rationahty

The mamn interest of "the legal State” 1s to solve conflicts in a uniform and just way
in accordance with the words of the law, usually called "norm rationality” The welfare
State on the other hand s charactenzed by "goa/ rationality” The welfare goals are the
pnnts, not the norms themselves They do not have the purpose of solving conflicts but
have been shaped to a resource distributing object, marking large parts of public law, for
instance soctal law and environmental law We have so-called goal-paragraphs with strong
wdeological colour in a couple of acts, in winch the respect for human digrnity 18 a central
factor The catalogue of freedom and rights in the Constitution 1s built on the principle of
human dignity This value 1s a fundamental ethical concept meaning that every man has
a value of her/lis own which 1s independent of the quahthes she/he has and independent
of the outer circumstances under which she/he 1s ving Imphcit in the 1dea of human
dignity there s also the notion that all men have an equal value This means that each
individual will have the same human nghts and the same possibility t¢ have these nights
respected, independently of physical, mental, and social conditions From a legal pont of
view society 1s a unit of solidanity including everybody ™It s the environment that has to
adapt to man and not the opposite” 1s a principle that social law 1s based upon

The Application of Law

The ethical dimension will be seen more clearly in the apphcation of the law in which
the 1dea underlying the legisiation wilt find 1ts concrete expression With legisiation
providing solely the general frame, 1t 1s 1n 1ts application that the legal conditions are
specified and will lose some of therr various meanings and their vagueness Often, the
process of implementaticn and application provides the person who will apply the law with
several possibilities, and thus with possibilities to observe how the ethical principles
infiuence the legal system in many ways There 1s quite a difference between legal
application in routine cases and in "more difficult cases” The legislation in the field of
nuclear law {hke in many other fields of law) 1s full of "value-open” expressions, needing
a well-developed ethical estimation scheme, deeply rooted in ethical fundamentals on which
all civilised countnes are based Valuation cannot be avoided when applying, for instance,
the Swedish Radiation Protection Act Section 8 provides that radiation protection shall
functron "satisfactonly”, Section 10refers to "adequate” protection agamnst injury to people
and amimals and damage to the environment, and Section 14 to the situation where the
nuclear device 1s "rendered harmless” And in the Nuclear Activities Act valuations have
to be made Iin order to decide when "evident reasons™ for withdrawal of a licence exist

Principles of Value and Rules

What then i1s the difference between a prninciple of value and a rule? In a situation
standardized by a rule, there are just two possibilities to follow the ruile or not to follow
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the rule Thus, the rule sets a limit - clear or vague - between the forbidden and the
permitted, that which is commanded or that which 1s not f an action respecting a state
of things 1s placed on the nght side of the limit, the actual decree or prohibition 15 obeyed
It does not matter how close to the imit the action or the state will be A rule qualifies
certain acts as in accordance or in discordance with the rule There are just these two
possibilities A pninciple of value, on the other hand, qualifies an action, a person etc as
more or less good 1t 1s possible to grade a qualification

To Cure or to Keep One’s Eyes Shut

Legislation concerning situations or risk m the long-term in the nuclear field has as
mentioned already, many similanties to legislation in cother fields for instance medical
health care regulation The concepts of disease, nsk of infection and suffering are
important to analyse in the context of medical taw but will also be useful in the context of
nuciear law For all these concepts there are three different approaches namely the
technological approach (objective truth), the classifying approach (social truth), and the
personal purpose-creating approach (subjective truth) All three approaches influence each
other The legal rule belongs to the classifying approach From a legal-admimistrative point
of view, disease 1s, for instance, to fulfil the conditions of obtaining sickness allowance
The social (and legal} truth about risks of infection create sharp imits, where reality 1s
diffuse There are imits saying here we have an infected area here we do not have such
an area In our culture with advanced techmques both in industnal production and social
care, suffering 1s a situation that iImmedsately calls for measures We have a low threshold
of pain, which has the advantage that we do not accept any pain that we can do
something about The disadvantages of this low threshold 1s that we just cannot stand
suffering that cannot be removed or essentially mitigated The nsk s that there will be such
a general attitude towards suffening and death that they are not allowed to exist in the
technological connection there I1s no knowledge about what to do with the pictures of the
tragic nature of hfe when the programmes of measure are finished In many situations the
alternatives seem to be etther to cure or to keep one’s eyes shut Society concentrates a
great deal of suffering within closed institutions such as prisons, mental hospitals and other
establishments, and the administrators of such institutions know how a technically-ornented
opimion would react That the public be confronted with pamn and suffering which cannot

be prevented seems to be the harder alternative to that of having these closed worlds
existing as they are

In conclusion, | think that 1t 18 very important to arrange such seminars as the KASAM
Seminar, and from them to gain much knowledge of objective, social, and subjective truths,
which can then grow and develop
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CASE LAW AND
ADMINISTRATIVE DECISIONS

CASE LAW

United States

*

Should Tort Law Treat an Internal Exposure Differently than it Treats an Extemal
Exposure?*

Within the nuclear industry there 1s an acceptance that external radiation exposures
to workers are a necessary element of running a nuclear plant No manager can expect to
get necessary work performed durning a bnief gutage wrthout accepting a significant amount
of person-rem to the workforce An expectation of zero external exposure to workers 1s
unreasonable and unreahstic

Internal exposures do not follow this same pattern of logic and expenence It s
possible to use respiratory protection and anti-contamination clothing to yield a much
greater defence against internal exposure than can be obtained against external exposure
These health physics practices have become standard protective measures at nuclear
facihties and are responsible for the fact that the vast majonty of nuclear workers do not
expenence any appreciable measurable internal contamination An expectation of zero
internal exposures 1S both more reasonable and more realistic

As more radiation cases are being resolved by the courts, the question is ansing as
to whether the law ought to treat cases involving an internal exposure differently than it
treats cases involving an external exposure The first sigmificant internal exposure case was
the Silkwood case Karen Silkwood received approximately one-fourth of a maximum
permissible body burden of radioactive matenals, and the jury found that to be worth $10 5
millon Most of the significant cases since Silkwood have been cases involving only an
external exposure In O‘Conner v Commonweaith Edison, a federal judge held that a

. Donald E Jose and David J Wiedis wrote this article for Nuclear News, Vol 34, No
11, September 1991 They are attorneys who specialize in radiation htigation at the
Philadelphia law firm of Pepper, Hamilton and Scheetz This articie 1s reproduced by
kind permission of the authors and the editor of Nuclear News Responsibility for the
1deas expressed and the facts given rests solely with the authors
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utihty’s comphance with the Nuclear Regulatory Commssion numerical dose hmits found
in 10 CFR Part 20 101 will insulate that utiity from a neghgence lawsuit On 26 Aprnl
1991, another federal judge extended this new legal doctrine to a case involving an internal
exposure regulated by 10 CFR Part 20 103

The Hennessy case

Michael J Hennessy i1s a pipefitter and welder who worked for vanous contractors
at Commonwealth Edison’s nuclear power plants According to his film badges, he received
the following whole-body external exposures 1 732 rem in 1979, 3 880 rem in 1981
1470 rem in 1982, 3 025 rem in 1983, 3 940 remn 1984, and 2 082 rem 1n 1985 He
expressed no undue concern over these whole-body external exposures either at the time
they were received or during the litigation Under the O‘Conner doctrine, Commonwealth
Edison could not be found negligent for allowing such exposures because they were within
the federal regulatory hmits [10 CFR Part 20 101]

In 1981, duning routine exit whole-body count, the utiity discovered that Hennessy
had also received an internal contamination of 109 nanccunes of cobalt 60 Hennessy
became alarmed and sought advice from utility health physicists as well as from the NRC
onsite inspector as to the possible health consequences of such an internal contamination
He was told that it was a minor amount and that he should not worry about 1t Nine
months later, he saw his family doctor, complaining of gastric distress and expressing
concern about the possible health consequences of radiation exposure Another year
passed before he saw a second doctor and specifically expressed concern over his internal
contamination Four years then passed before he returned to his family doctor with
continued comptaints of abdominal pain and concern over his radiation exposure At that
time, an ulcer was dentified, and his family doctor expressed the opinion that the ulcer had
existed since his first visit and was caused by Hennessy’s worry about his radiation
exposure Meanwhile Hennessy had sued Commonwealth Edison (ComEd)}, claiming that
he had suffered unspecified physical injury, emotonal distress, and fear of cancer as a
result of the utiity’s negligence

After years of htigation and extensive discovery, the United States District Court for
the Northern Distnict of llhinois dismissed Hennessy’s lawsuit without allowing it to go to
tnal The Court wrote

"Under the Code of Federal Regutations 1t 1s permissible for a
worker to inhale specified quantities of radionuchdes during a given
quarter of the year The permissible quantity of cobalt 60 (known
as the ‘Section 103 Quantity’) 1s 5670 nanocunes per quarter [10
CFR Part 20 103)

On 11 March 1981 the amount of Hennessy's internal
contamination was measured at 109 nanocurnes

According to the uncontested opinion of Dr John R Frazier, a
ComEd witness, an internal contamination of 109 nanocuries of
cobalt 60 will give Hennessy a '50-year committed dose’ of 24
millirem
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According to the affidavit testimony of another ComEd witness,
Dr Eugene L Saenger, Hennessy's internal 50-year committed dose
of 24 millirem exposure was very small and there 1S no possibility
of adverse ological effects from such an exposure

Hennessy has indicatad that he does not fear future injury or
cancer from any of his externat doses, totaling over 16 000 midlirem
{16 rem), but rather suffers emotional distress as a result solely of
his concern about possible future effects from the 1981 incident
resulting in 24 millirem of internal radiation dose exposure

ComEd focuses on the fact that Hennessy's level of
contamination and exposure was well within the permissible dose
hmits established by the Nuclear Regulatory Commission That fact
1s significant 1if we, at ComEd’s urging, accept that fact as
undisputed and accept the federal mits as conciusive evidence of
the standard of care owed to radiation workers such as Hennessy

[W]e now consider Hennessy’'s contention that comphance with
the federal hmits should only be considered as some evidence of the
standard of care, but not as conclusive proof In support of that
proposition Hennessy rehes primanly on Silkkwood

In a recent case in this district, however, a case that presented
the same 1ssue and the same objection from a plaintiff, Judge Mihm
concluded that compliance with the federal hmits should constitute
conclusive evidence of the standard of care, rather than simply
some evidence of care [citation omitted] In O’Conner, Judge Mihm
carefully articulated reasons to support his holding and we find
those reasons generally persuasive [citation omutted] Accordingly,
we likewise conclude that comphance with the federal permissible
dose hmits, found at 10 CFR Part 20 103, should conclusively
establish that the apphcable standard of care was metn this case

Insofar as the Silkwood tnal court’s decision and the decision in
Malhnkrodt may be read to allow recovery under state law based
simply on evidence of a level of exposure less than that permitted
by federal regulations, we respectfully disagree with those
decisions "

Discussion pomnts
The Court went on to discuss the ALARA* concept, the requirements for a valid

emotional distress claim, whether an ulcer constitutes a sufficient physical mamfestation
of emotional distress to get before a jury, the elements for an increased nsk of cancer

* Note by the Secretanat ALARA = As Low As Reasonably Achievable

45



claam, one of the requirements for strict habihity, and the claim that an internal
contamination s a battery A discussion of the Court’s comments on these other 1ssues
1s beyond the scope of this article The items of key importance are that Hennessy adopts
the O’'Conner doctnne expands it to cover internal exposures and starts to undermine the
very foundations of the Silkwood case That i1s why it 1s a significant step in the ongoing
deveiopment of the iaw of radiation iiigation

Some i1ssues remain, however Will the O’Conner doctrine alsc be expanded to cover
claims of genetically defective children whose parent received a permissible occupational
radiation exposure? Will a clear and repeated ALARA wviolation which nonetheless results
in a dose below the regulatory hmits, fall under the O’Conner doctrine or be held to be an
exception to that doctrine? If the Silkwood case were filed today, could it survive a motion
for summary judgment in hght of O’Conner and Hennessy? The law does not answer
questions such as these in the abstract It answers them only in the specific factual
context of whatever cases happen to come before the courts for resolution We will have
to wait and watch how other courts resolve the specific cases before them as the new law
of hngation develops

ADMINISTRATIVE DECISION:
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Switzerland

Central Reposrtory for Intermediate Storage of Radioactive Waste (1990)

On 16 July 1990, the ZWILAG Zwischenlager Wirenlingen Ltd Company submitted
an applcation to the Federal Chancellery for a general icence for the construction of a
repository for the intermediate storage of low, medium and high-level radicactive waste
This Company 1s made up of Swiss nuclear power plant operators

ZWILAG has appled for a licence to construct its intermediate repository on the
grounds of the Paul Scherrer Institute at Wurenlingen {Argau canton} This Institute 1s an
establishment governed by public law (belonging to the Swiss Confederation) and under
the Federal Polytechmc Schools Council It speciahses in multidisciphnary research 1n
natural sciences and engineering The Institute’s research work also covers nuclear physics
and nuclear technology (nuclear safety and radioactive waste disposal) Only certain
premises of the Institute are classified as nuclear installations within the meaning of Swiss
atomuc legislation (see Nuclear Law Bulletin No 41)
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ZWILAG has asked the Confederation to grant it surface nghts* to the land of the
Paul Scherrer Institute so as to builld its intermed:iate repository

The generai consuitation procedure {individuals, cantons, communes and orgamsations} 15
in progress Itis expected that the Federal Council will decide on the apphcation early in
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Muhleberg Nuclear Power Plant - Consultation by Vote of Bern Canton Electorate (1992}

On 16 February 1992, the Bern canton electors opposed by 51 4 per cent against
48 6 per cent in favour the application of the Forces Motrices Bernoises (FMB), the
operators of the Muhleberg nuclear power plant, for an unhmited operating licence as well
a 10 per cent increase of its thermal power

The Government and Parhament of the Bern canton had given a favourable prior
opinion on the apphcation This public consultation is only consultative in nature and 1s not

binding on the Swiss Government The Federal Councit will have to take a final decision on
FMB’s application in the second half of 1992

Basdn LSy . e NSNS -

The technical expert tests undertaken by the Principal Division for the Safety of
Nuclear Installations (DSN) and the Federal Commussion for the Safety of Nuclear
Installations (CSA) have concluded in favour of the FMB’s application

. Note by the Secretanat Surface nghts to land intended for use as a building site

which are granted by owner
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Belgium

ORGANISATION AND STRUCTURE
Act and Order Amending the Mandate of ONDRAF (1991)

The National Body for Radiocactive Waste and Fissile Matenals (ONDRAF} was
established by an Act of 8August 1980, supplemented by a Royal Order of
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Bulletin No 27) An Actof 11 January 1991 amends the 1980 Act to redefine and clarify
ONDRAF’s mandate and duties {(published in the Moniteur belge of 12 February 1991) The
Roya! Order of 1981 was also amended accordingly by a Royal Order of 16 October 1991
(Moniteur belge of 22 November 1991)

ONDRAF has been given new duties mainly regarding management of foreign waste
on national terntory (which 1t cannot undertake without prior authorisation by its
supervisory authonty, the Ministry of Economic Affairs), management of spent fuel and
decommussioning of nuciear instailations The purpose of the amending Act was aiso to
secure financing of the safe management of nuclear waste, enriched fissile matenals and
plutonium-bearing matenal whose ennchment exceeds the level specified by Royal Order
as well as that of fresh and spent fuel the use of which has not been decided The 1991

Act further nrn\nrinc far the financing of decommussioning operations nneenhlu fhrmmh a
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Fund establlshed in ONDRAF’s account and for the constitution of funds to meet cases
of bankruptcy or default by producers

The 1991 Royal Order amends and supplements the provisions of the 1981 Order
dealing with the duties and resources of ONDRAF its duties include, inter alia, treatment
and conditioming of waste on behalf of producers without the necessary facilities, training
of specialists for such work for the producers with such facilities, transport, storage and
disposal of radioactive waste, transport and storage of certain ennched fissile matenals and
pIUIOnIUITI Deanng deEI'IdIS Hb FegdeS UECGI—HI_HISSIGT_IGU HU(..IEdI' Inbldlld[IUHb, UI\IUHHI’
must establish management programmes for the resulting waste and must also
decommusston a nuclear installation at the operator’s request or If he defaults To carry out
this work ONDRAF 1s financed by appropniations in the budget of the Ministry of Economic
Affars, by occasional subsidies and revenues for services rendered

Creation of an Institute for Emergency Planning (1991)

A Royal Order of 29 July 19921 {published in Montteur belge of 14 September 1391)
sets up a Higher Institute for Emergency Planning in accordance with national legislation
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on protection against major industnal nsks and European Community Council
Directive 89/618/Euratomn of 27 November 1989 on informing the general public about
health protecticn measures to be appled and steps to be taken in the event of a
radiological emergency {the text of the Directive 1s reproduced in Nuclear Law
Bulletin No 45, see also Bulletin No 48)

The Institute’s duties include
- orgamising traimng for emergency planning and assistance,

- promoting the exchange of ideas on emergency planning between the authonties
and operators of installations which could generate major risks, including nuclear
nstallations,

- dissemmating adequate and reguiarly updated information to persons invoived In
emergency assistance on the nisks they incur and the protection measures to be
taken

The Board of the Institute includes representatives of the different Ministries, regional
authonties, various industries, as well as scientists and msurers

The Institute organises conferences, seminars, study groups and simulation exercises
in performance of its duties

Creation of a Commission for Assessing Nuclear information (1991)

A Ministenal Order of 12 November 1991 (pubhshed n Momteur beige of
11 December 1991) sets up under the Ministry of Economic Affawrs a Commussion
responsible far assessing information in the nuclear field

The Commission must ensure that the public 1s kept nformed on the technical, health,
ecological, econom:c and financial aspects of nuclear energy, and advises the Secretary of
State for Energy on the conditions for informung the public and proposes methods for
disseminating such information

The Commussion 1s made up of Members of Parhament from constituencies directly
concerned by nuclearinstallations, specialists ininformation technology and representatives
of nature and environment associations, unions as well as scientists and economists

RADIATION PROTECTION
Royal Orders Relating to Emergency Plans for Nuclear Risks {1991)

A Rovyal Order of 6 September 1991 (published in Moniteur belge of 5 October 1991)
amends the Royal Order of 28 February 1963, as amended, laying down the general
regulations on protection of the public and workers against the hazards of ionizing
radiations The 1963 Royal Order has been amended to take into account the above-
mentioned Community Directive 89/618/Euratom on informing the general public about
health protection measures and steps to be taken in the event of a radiological emergency
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To mmplement this amendment, another Royal Order was adopted on
27 September 1991 (published in Monmiteur belge of 21 January 1992) establishing an
emergency plan for nuclear nsks on the national terntory

The emergency plan 1s to serve as guidance for the protection measures to be taken
whenever necessary It establishes the duties of the different services and bodies In
accordance with their responsibiities under the national laws and regulations The plan
which descrnibes the general organisation, must be supplemented by intervention plans at
the different action levels by the provincial authonties, the communal authornties and the
various services and institutions concerned

This plan mainly concerns large nuclear installations and transport of nuclear fuefs and
radhoactive matenals, however, lower nsks from other activities are also covered

Brazil

GENERAL LEGISLATION
Draft Legislation on the National Nuclear Energy Policy (1992)

In a Message dated 18 February 1992 the President of Brazil presented to Congress
draft legislation on the national policy on nuclear energy

The Bil establishes the principles of nuclear power development 1n Brazil and the
onentation of work to this effect It provides in particular that work should be onented to
cover achievements in the overall nuclear fuel cycle through national technology This
should include, inter aha, nuclear power plant projects nuclear matenals production plant
projects, promoting the use of nuclear technology for health, agncultural, industnal and
environmental protection purposes, prospecting for uramum and establishing reserves
ensuring the safety of nuclear activities, etc

The Bill also specifies that in the framework of international technological industrial
and commercial co-operation the development of nuctear technology and industry should
take into account a balance between technology and preservation of the environment

NUCLEAR-POWERED SHIPS

Resolution on the Use of Brazil's Harbours, Bays and Territorial Waters by Nuclear-Powered

Ships (1991)

By Resolution No 04 of 20 November 1991, the National Atomic Energy Commission
(CNEN) approved Regulanons on the use of Brazil’s harbours bays and waters by nuclear-
powered ships {published in Dhano Oficial of 16 December 1991)
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The Regulations apply to all nuclear-powered ships, which must have been granted
the authonsation to enter into national waters by the Brazihan Government They lay down
the conditions for such entry, and in particular, the documentation to be provided, namely
a nuclear safety certificate and an emergency plan, in addition to the techmcal
specifications of the ship concerned

Canada

GENERAL LEGISLATION
Atoruc Energy Conirol Regulations - Proposed General Amendments [1991]

The public consultation penod concerning the amendments to the Atomic Energy
Control Regulations, CRC, ¢ 365, and the consequential amendments to the Urarmum and
Thorium Mining Regulations, as well as to the AECB Cost Recovery Fees Regulations came
to an end on 16 January 1992 The Atomic Energy Control Board has received a number
of comments which will be considered for the version to be published in the Canada
Gazette, Part Il The general amendments will replace entirely the above-mentioned
Regutations

The general amendments to the Regulations incorporate changes in the regulatory
process that have developed since 1974, new provisions which address administrative law
developments and technical changes in the requirements for radiatton health and safety
ORGANISATION AND STRUCTURE
Atomic Energy Control Board Cost Recovery Fees Regulations (1991)

The above Regulations were again amended (see Nuclear Law Bulletin No 46) on
recommendation of the Minister of Energy, Mines and Resources The amendment was

publshed on 24 October 1991 (SOR/91-590, Canada Gazette Part ll, Vol 125, No 23)

The amendment modifies the hist of institutions exempted from paying cost recovery
fees (icence fees) to the Atomic Energy Control Board

The exempuons now include educavonal and health care nstitutions as well as
Departments
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France

RADIOACTIVE WASTE MANAGEMENT
Act on Radioactive Waste Management (1991)

The Act relating to research on radipactive waste management -- Act No 91-1381 -
- was adopted on 30 December 1991 and published in the Journal officiel de la République

francaigse on 1 lanuary 1992 Tha Act nravidec that in the management of h|nh leval lona-
angaise on | sanuary e ACT proviges Thatl int tNne management of wevel 'g

hved radicactive waste, consideration should be given to protecting nature, the
environment and health, account being taken of the nghts of future generations The Act
establishes a programme of work and research in this respect and provides that the
National Radioactive Waste Management Agency - ANDRA (see Nuclear Law Bulletin
Nos 24 and 33)isresponsible for the long-term management of radioactive waste ANDRA
is a pubhc agency henceforth under the supervisory authonty of the Ministers for Industry,
Research and the Environment
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Law B Ietln A nalysis of its provns:ons will appear in the next 1ssue of the Bulletin

Germany

RADIATION PROTECTION
Radiation Protection and Nuclear Safety Recommendations (1991)

The Radiation Protection Commusston (Strahlenschutzkommusion), which 18 an
adwvisory body to the Federal Minister of the Environment, Nature Conservation and Reactor
Safety, 1ssued recommendations on principles concernung the use of areas and matenal
which are contaminated by the uranium mining activities of the former Soviet-German

nuhllr' hmited company "Wismunt®™ in the | nder Saxonvy and Thurninaia (see nota on the
HC MieC company yWismutl 1IN e Langer Saxony anc tnunngia (see ngte on Ine

German Soviet Agreement on that company n this 1ssue of the Nuclear Law Bulletin)
The recommendations cover the following fields

- Recommendation of 24 July 1991 (Bundesanzeiger 1991 p 5684) on the use of
contaminated sites and areas for industnal use,

- Recommendation of 21 November 1991 (B undesanzeuger 1991, p 7858) on the
areas agncultural pur s for

use of areas for agricurtural purpose
purposes,

o e s = osam e PR PN .-—-—l .........
forestry use, for parks and resident:al

- Recommendation of 24 July 1991 {Bundesanzeiger 1991, p 5461) on the use of
metaihic scrap from mining facilities
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The Reactor Safety Commussion (Reaktor-Sicherheitskommission), which advises the
Federal Minister of the Environment, Nature Conservation and Reactor Safety, 1ssued a
recommendation on 3 June 1991 (Bundesanzeiger 1991 p 4885) on the operation of the
final repository for radioactive waste at Morsleben in the Land Sachsen-Anhalt (ERAM) The
ERAM i1s the only final repository for low and medium level radioactive waste in Germany
It was erected and operated under the terms of the nuclear law of the former German
Democratic Republic For the time being, however, no radioactive waste can be disposed
of at the ERAM due to a decision of the administrative court of Magdeburg which stopped
the operation of the ERAM for formal legal reasons An appea! was lodged agamst this
decision to the Federal Administrative Court (Bundesverwaltungsgencht}, the final decision
1s expected 1n the course of 1992

REGULATIONS ON NUCLEAR TRADE
Amendments to the Foreign Trade Ordinance {1991-1992)

The Federal Government 1ssued several amendments to the Foreign Trade Ordinance
The main changes concern Annex AL, the co-called Export List, which contains as part B
the Nuclear Energy List There 1s also mcorporated a new list of countries, to which special
restrictions on foreign trade are applicable The amendments, inter alia, implement the new
Co-ordinating Committee on Export Controls (COCOM) arrangements (Bundesanzeiger 1991
p 2941, 2942, 6473, 7729 (Annex to no 222a), 7997, 1992 p 513, 514)

FOOD IRRADIATION
Amendments to the Meat Hygiene Ordinance (1991)

By Ordinance of 7 November 1991 (Bundesgesetzblatt 1991 | p 2066) the Federal
Government amended the Meat Hygiene Ordinance of 30 October 1986 The amendment

provides that the importation of meat treated with 1onizing radiation or ultraviolet radiation
1s prohibited

Greece

RADIATION PROTECTION
Regulations on Radiological Protection (1989)

The above Regulatrons were approved by Muustenal Decision on 14 June 1989
(Decision No 14632/1416) and entered into force when they were published in the Official
Journal of the Greek Republic, June 1991, Part B, No 539 Previcous Regulations on
radiation protection are thereby repealed, with the exception of those which refer to
Euratom Directive 80/836, as amended by Euratom Directive 84/467, laying down revised
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basic standards for the health protection of the general public and workers agamnst the
dangers of ionizing radiation These Regulations were made in implementation of those
Directives

The purpose of the Regulations 1s to protect people, property and the environment
against the harmful effects of 1onizing radiation They apply to the production, import,
processing, handling, use, storage, transport and disposal of natural and artificial
radioactive substances, the use of apparatus producing 1omizing radiation and any other
actvity which involves a hazard anising from such radiation

Part 1 of the Regulations deals with the principles of radiological protection and Part 2
deals with conditions governing the granting of hcences for the activities covered by the
Regulations The subsequent parts concern radiological protection requirements In
connection with specific activities involving the use of 1omizing radiation radiodiagnostic,
medical and radiotherapy laboratones, laboratones for medical research, training and other
non-medical apphcations such asindustrial radiography, estabhishments with sealed sources
and particie accelerators and finally, the management and disposal of radicactive waste

None of the above activiies may be undertaken without a licence granted by the
Ministry for Health for medical apphcations, by joint decision of the Ministry concerned and
the Ministry for Industry, Energy and Technology for non-medical apphcations The Greek
Atomic Energy Commission 1s competent for the import, transport, production, holding and
disposal of radionuchdes and fissile matenals, as well as the import of eguipment producing
iomzing radiation for non-medical apphcations

The Atoruc Energy Comrmssion i1s also the authority responsible for matters
concerning radiation protection Thisincludes controlling implementation of the Regulations
and introducing, where necessary, additional protect:on measures

The Reguiations, which lay down dase limits for the population and exposed workers
provide for fundamental pnnciples governing protection of the latter who are classified into
Categornes A {(who may receive a radiation dose greater than three-tenths of the dose hmit)
and B (those who will not receive such a dose) The principles also involve classification
of the different work areas and implementation of control measures and monitoring relating
to the different categories of workers and areas

The medical survelllance of exposed workers 1s carned out according to the principies
governing cccupational medicine generally and the special radiological protection principles
Such workers must undergo a medical examination pnor to employment and also periodical
examinations in the course of their work Medical records are kept

The Regulations also provide for emergency plans in case of any radwological
emergency situation which could senously threaten the population The Mimstry for
industry, Energy and Technology 1s the competent authornty in this respect The emergency
measures include restrictions on food, distribution of stable 1odine and evacuation of the
population «f radiation doses are expected to exceed the permissible dose limits
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India

FOOD IRRADIATION
Atomic Energy (Control of Irradiation of Food] Rules, 1990

These Rules, which were made under the Atomic Energy Act (Act 33 of 1962], came
into effect on their publication in the Gazette of India of 2 March 1991 They set out a
system of licensing for operators of facihities for the treatment of food by radiation
Licences are conditional on conformity with safety and efficiency criterta set out in the
Rules Irradiation of food s permitted only if it 1S necessary for its preservation, protection
against parasites or improvement in its hygienic quality, and must be carned out in
accordance with the procedures and standards prescnbed in the Rules

The Schedufes to the Rules sets out, inter alia, the technological conditions for
irradiation, the quahfications of personne!l involved in the rradiation process and the general
requirements for the process They provide in particular, that food should only be irradiated
by exposure to cobalt 60 or caesium 137 gamma rays, to X-rays generated by sources
operated at or below 5 Mev or electron beams with an energy at or below 10 Mev The
absorbed dose must not exceed 10 kidograys (kGy)

ltaly

RADIATION PROTECTION
Decree on Documentation Concerning Physical and Medical Surveillance (1990}

Decree of the President of the Republic No 185 of 1964, the Iltalian radiation
protection legisiation, empowers the Minister of Labour to adopt specific conditions for
keeping documentation on physical and medical surveillance of workers exposed to 1onizing
radiation, and also to approve models of the documents involved Accordingly, the Minister
adopted Decree No 449 on 13 July 1990 setting out those conditions The Decree was
published in the Official Gazette of the |talian Republic of 14 February 1991 and entered
into force in August of that year

The Decree specifies where the documents must be kept, the information t¢ be
given in them regarding workers subject to regular dose monitoring, the doses recewved,
etc The documents must also list the obligations of the qualified experts in radiation
protection and approved practitioners in connection with such surveiltance The Annexes
to the Decree contain models of the documents to be used

This Decree provides for the last set of provisions to be made in implementation of
Decree No 185
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Community Directive of 1989 on Informing the General Public in the Event of a Radiological
Emergency (1992}

Directive 89/618/Euratom of 27 November 1989 of the Councii of the European
Commumities on inforrming the general pubhc about health protection measures to be
applied and steps to be taken in the event of a radiological emergency {see Nuclear Law
Bulletin Nos 45 and 48) has been transposed into Itallan law by an Act of 19 February
1992

That Act (No 142), published in the Official Gazette of 20 February 1992, contains
a senes of provisions to implement Italy’s obligations as a Community Member State

Kenya

RADIATION PROTECTION
Radiation Protection Act (1984)

The Act ams at providing protection for the public and radiation workers by
regulating the possession and use of devices or matenal capable of producing ionizing
radiation The standards of radiation protection to be observed include any guidelines
published by the International Commission on Radiological Protection, the International
Atomuc Energy Agency and the World Health Orgamization

The Act provides that licences are required for the production, possession, use, sale,
disposal, and import or export of irradiating devices and radioactive material The holder
of a hcence must ensure that exposure to 1omzing radiation 1s kept as low as reasonably
practicable below the prescnbed hmits, and must also observe certain procedures including
monitoring, traning of staff and medical check-ups, as well as maintaining records
Provision 1s made for inspection and inquiry by radiation protection officers to ensure
compliance with the Act

The licensing system 1s administered by the Radiation Protection Board established
by the Act, which 1s also responsible for maintaining a register of owners of irradiating
devices, radioactive matenals and other sources of 1onizing radiation, and of premises
hicensed to dispose of radioactive waste 1n addition, the Board advises the Minister of
Health con matters relating to radiation protection and radioactive waste disposal The
Minister 1s empowered to prescribe standards and procedures for the purposes of the Act
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Mexico

ORGANISATION AND STRUCTURE
Decree to amend the General Health Act (1991)

The above Decree amended several provisions of the General Health Act and was
published m the Official Gazette (Diano Oficial) of 14 June 1991 The amendment relating
to nuciear activities concerns the licensing system for radiation sources 1t 1s provided that,
henceforth, the prior icensing system by the competent health authonties apphes only to
estabhishments dealing with radiation sources for medical purposes A lhicence from those

Authorities 1s also required for possession, trade, import, export, transport, use, etc of
radiation sources for medical purposes

Netherlands

THIRD PARTY LIABILITY
Act to Amend the 1979 Act on Nuclear Third Party Liabiity (1991)
The amendments to the 1979 Act made by the Act of 26 June 1991 were described

in detail in the previous 1ssue of the Bulletin The text of the 1979 Act, as amended, 1s
reproduced n the Supplement to this 1ssue of the Bulletin

Portugal

ORGANISATION AND STRUCTURE
Decree-Law reorgamsing the Nuclear Protection and Safety Bureau (1991)

Decree-Law No 425/91 of 15 October 1991 restructures the Nuclear Protection and
Safety Bureau (Gabinete de Protecgao e Seguranga Nuclear - GPSN) to take account of its

new responsibiities The Decree-Law was published in the Official Gazette (Diano da
Repubhca - | Sene-A No 250) of 30 October 1991
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The GPSN was set up by Decree Law No 548 of 31 December 1877 {see Nuclear
Law Bulletin No 24} it s henceforth placed under the Ministry of the Environment and
Natural Rescurces and has the following tasks

- Ewvaluate and momtor the radiological impact of nuclear and radioactive
installations, including the management of radiocactive waste and the miming and
processing of radioactive ores,

- Evaluate and montor the safety of nuclear and radioactive installations,

- Control that measures in the field of thurd party liability and nuclear non-
probferation are comphed with,

- Co-operate with national and international authonties to respond to nuclear and
radiological emergencies,

- Propose the preparation of legislaton and reguiations required to carry out its
work

The GPSN 1s orgarsed into two Directorates and three supporting services The
Directorate for Research and Regulation and the Directorate for Operations are each divided
into two Divisions the Techmical Studies and Regulatory Studies Divisions and the
Licensing and inspection and Environmental Control and Radiological Emergencies Divisions
respectively The support services cover planning, budget and technical assistance

Romania

REGULATIONS ON NUCLEAR TRADE
Order on Nuclear Export Controls {19917)

The above Order No 40/1991 was jointly issued by the Ministers of Foreign Affairs
Natonal Defence, industry, Trade and Tounsm It prowides for a system of control of the
export of matenials chemical and biofogical substances, installations and components, etc
which could contnbute to the proliferation of nuclear, chemical and biological weapons as
well as of rockets carrying such weapons

In accordance with the Order, such matenals, instaliations and substances cannot be
exported or imported for purposes of export without a2 hcence granted with due
observance of the internaticnal agreements on non-proliferation t6¢ which Romania 1s a
Party

The rules on nuclear export controls, annexed to the Order contain the fundamental
non-prolferation safeguards principles which apply to nuclear transfers Also annexed 1s
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a list of matenals, equipment and technology, sensitive from the wviewpoint of non-
prohferation and on which there are export constramnts

Russian Federation

ORGANISATION AND STRUCTURE
State Commuttee for Nuclear and Radiological Safety (1991)

A Declaration of Onentation on National Regulations applcable to Nuclear and
Radiological Safety on the Territory of the Russian Soviet-Federated Sociahst Republic had
been issued in November 1991 However, in view of the pohtical and social changes since
then, namely, the dismantling of the Sowviet Union’s adminmistrative structures, the
reorganisation of the Government of the Russian Federation and the extension of its
junsdiction in parucular to all sources and technological processes using nuclear matenals,
atomic energy or radioactive sources on its terntory, the national supervisory authonties
were reorganised and the statute amended

Consequently, a State Commuttee for WNucltear and Radiological Safety
(Gosatomnadzor) was established under the President of the Russian Federation and 1s the
regulatory body for such questions Its mandate and competence were defined by
Decree No 249 and Order No 137-rpissued by the President on 3 and 31 December 1991
respectively

The salient points of the Declaration of Qrientation of the Gosatomnadzor, 1ssued on
20 February 1992, are set out below

The preamble lays down the principles to be observed by those responsible for the
applhcations of nuclear energy to establish efficient safety arrangements to ensure the
protection of citizens, society and the State against the hazards of nuclear energy and
ionizing radiation

The Gosatomnadzor will be responsible for preparing national legislation governing the
production and use of nuclear energy and matenals and radioactive substances It will be
up to the Gosatomnadzor to organise and implement, at the national level, the regulation
and control of nuclear activities both for peaceful and for military purposes It will define
the safety principles and critena, standards and rules as well as other regulatory measures,
in particular, by establishing a hcensing system for such activities as well as an inspection
system It will also undertake independent studies in the field of nuclear and radiological
safety and disseminate information on developments in that field

This means that, in effect, all sources and technological processes emitting dangerous

rays will be transferred under the supervisory authornty of the Gosatomnadzor, which will
take the necessary safety measures in accordance with internationally acceptable criteria,
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and will also make proposals to define and improve the legislative and regulatory
framework for nuclear activities in the Russian Federation

The Declaration specifies that those persons, individuals or legal entities carrying out
nuclear activities, must have the technical and financial means to conduct such activities
in a safe manner and must have obtained a licence to do so from the Gosatomnadzor

Finally, the Declaration refers to the centralised system for the development and
safety of the nuclear industry and nuclear applications which existed in the previous Soviet
Union It specifies that, given the present situation in the nuclear energy field and its
possible adverse effects from the safety viewpoint, the Gosatomnadzor 1s prepared to co-
operate with the bodies responsible for regulation and control of nuclear activities in the
other States in order to establish a common policy for the safe production and use of
nuclear energy, nuclear maternals and radioactive substances

Spain

Decree on X-Ray Equipment for Medical Diagnosis (1991)

This Royal Decree 1891/1991 of 30 December 1991 on the installation and use of
X-ray equipment for the purposes of medical diagnosis was published in the Official Gazette
of 3 January 1992 The Decree lays down the rules enabling government authorities to
monitor the proper functioning of such applances It takes account of the Council of
European Communities’ Directive 80/836/Euratom amended by Drective 84/466/Euratom
on basic safety standards for the health protection of the general public and workers
against the dangers of iomzation and Directive 84/467/Euratom laying down basic
measures for the radiation protection of persons undergoing medical examination or
treatment (see Nuclear Law Bulletin Nos 26 and 34) The Decree provides for a register
of firms authonsed to sell and maintain medical X-ray equipment, and a register of the
equipment installed H also sets out requirements relating to thurd party habihty insurance,
and to the quahfications and training of personnel operating the equipment

Regulation on Health Protection agaminst lomzing Radiation (1992)

This regulation was approved by Decree 53/1992 of 24 January 1992 and published
in the Official Gazette of 12 February 1992 The purpose of this new Regulation is to unite
in a single instrument the existing rules on this subject contained in Decree 2519/1982 as
amended by Decree 1753/1987 (see Nuclear Law Bulletin No 30 and 41}, now repealed
as well as to introduce certain modifications which have proved desirable in the hight of the
practical application of those rules

It 1s recalled that the 1987 Decree reflected the basic safety standards of the Euratom
Directives Like that Decree, the new Regulation lays down the measures for protection of
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the public and occupationally exposed persons against the dangers of 1onizing radiation
The Regulation 1s supplemented by Appendices providing for defintions of radwlogical,
biological and medicat terms, annual dose limits for the public and for occupationally
exposed persons, etc

Sweden

THIRD PARTY LIABILITY
Amendment of Nuclear Liability Act (1991)

The Swedish Nuclear Liability Act (1968 45}, Section 17, hasrecently been amended
again {the text of the Act, as amended in 1982, 1s reproduced in the Supplement to Nuclear
Law Bulletin No 33)

The Act has now been amended as regards the maximum hmit of the operator’s
habihity for nuclear incidents The amount of hability for any one ncident has been raised
from 800 milhon SKr to 1200 milhon Skr per incident The Act (1991 1557) giving effect
to this modification entered into force on 1 January 1992 As regards installations solely
for the production, treatment or storage of umirradiated uranmumn, there has been no change,
and the hability for this type of installation 1s therefore still himited to 100 milhon Skr

Switzerland

GENERAL LEGISLATION
Adaptation of Swiss leguslation in regard to the European Economic Space Treaty (1992)

The perspective of Switzerland joining the European Economic Space Treaty - which
will bring together the European Economic Community Countnies and the European Free
Trade Association {IFTA) member countnes including Switzerland - requires that its
legislation be adapted

Section 5(3) of the Federal Act of 23 December 1953 on Atomic Energy will have
to be revised so as to comply with the European Directive on free movement of capital At
present Section 5(3) provides that the Federal Council may make the granting of a licence
for construction or operation of an atomic installation subject to the condition that the
applicant 1s a Swiss citizen and lives in Switzerland If the icence 1s applied for by a legal
entity, the Federal Council may require that at least two-thirds of the members of the Board
of Management be Swiss citizens and that the headquarters be located in Switzerland
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This principle i1s repeated in a binding manner in Section 3{3) of the Federal Order of
6 October 1978 concerning the Atomic Energy Act, which provides that the general licence
1s only granted to Swiss citizens domiciled in Switzerland and to legal entities whose
headquarters are in Switzerland, and under Swiss control This provision will also have to
be amended to comply with the pnnciple of free movement of capital

The Act on Nuclear Third Party Liabiity wili only have to be slightly amended to

conform to the Directive on Products Liability, which is associated with the European
Economic Space Treaty

United Kingdom

TRANSPORT OF RADIOACTIVE MATERIALS
Radioactive Matenal (Road Transport) Act, 1991

The Radioactive Matenal (Road Transport) Act 1991 came into force on 27 August
1991 The Actreplaces earher legislation dating from 1948 It enables the United Kingdom
to give effect to the International Atomic Energy Agency’s (lAEA) latest recommended
Regulations for the Safe Transport of Radioactive Matenal

The new Act clanfies and extends the power of the Secretary of State to make
regulations regarding, among other things, the design, labeling handling, transport and
delivery of packages contaiming radioactive matenal and the placarding of vehicles
transporting such packages The Secretary of State will be able to establish critena
identifying the circumstances where his approval i1s required for certainradioactive package
types and shipments (The IAEA Transport Regulations require that certain package types

and shipments should have approval from a designated Competent Authonty before they
are moved)

The Act gives the Secretary of State the power to appoint inspectors to assist him
in enforcing the regulations Inspectors will be able to enter the premises and inspect
vehicles and packages, in order to ensure that the regulations are being satisfied before the
vehicles or packages actually reach the public highway The earlier legislation only allowed
the entry and inspection of vehicles while on the public highway and of premises only after
an offence had been committed on the highway Inspectors will be given the power to
issue prohibition notices - either to stop the movement or prevent the continued
movement of radicactive materials where the regulations either have or appear to have
been contravened Inspectors will also have the power to 1ssue enforcement notices to
require recipients to remedy deficiencies or practices which could lead to a breach of the
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regulations The Act will allow the prosecution of offenders either summanly or on
indictment, depending on the seventy of the offence

The Act extends the power of the Secretary of State to make regulations controliing
the road transport of radicactive material He has not yet issued them however, such
o
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ntly being prepared and are expected to be introduced sl oTroy

United States

REGIME OF NUCLEAR INSTALLATIONS
Nuclear power plant hcence renewal {1991)

On 13 December 1991, the Nuclear Regulatory Commussion {NRC) published in the
Federal Register (56 FR 64943) a new Part 54 entitlted Requirements for Renewal of
Cperating Licenses for Nuclear Power Plants, for inclusion in Title 10, Chapter 1 of the
Code of Federal Regulations, and necessary amendments to 10 CFR Parts 2 and 50

These Regulations, effective on 13 January 1992, estabhsh the requirements that an
applicant for renewal of a nuclear power plant operating licence must meet and the
information to be submitted to the NRC for review so that it may determine whether those
requirements have been met and also set out the application procedures The Regulations
are necessary so as to provide the regulatory basis for extending nuclear power plant
operating hcenses beyond 40 years

The hcensing basis for a nuclear power plant dunng the renewal term will consist of
the current hcensing basis and new commitments to monitor, manage and correct age-
refated degradation

Licence renewal applications must be submitted 5 years prior to the expiry of the
current operating licence The renewal kicence will be effective on its 1ssuance and will
supersede the existing licence, it may be granted for a term as justified by the hcensee, but
may not exceed 20 years beyond the existing licence expiry date

Proposed Licensing Reform for Commercial Nuclear Power Plants (1982)

In response 10 needs identified in the President’s National Energy Strategy (NES), the
United States Congress has under consideration reformation of the kcensing procedures for
domestic commercial nuclear plants The reforms would be accomphshed by amendment
to the Atomic Energy Act of 1954 (the Act} to provide for a combined construction permit
and operating hcence (combined licence) process, through which all safety 1ssues would
be resolved at a single adjudicatory hearing preceding the commencement of plant
construction The proposed amendment summarnsed below, 1s included as Title IX,
Sections 9101-2108 of the Nationa! Energy Secunty Act, introduced in the 1st Session of
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the 102nd Congress on 28 February 1991 as S 1220 and reintroduced in the 2nd Session

on 29 January 1992 asS 2166 S 2166 passed the United States Senate on 19 February
1992

As proposed, amended Sections 185 and 189 of the 1954 Act would

- Require the Nuclear Regulatory Commission (the Commission) to issue a combined
licence upon finding reasonable assurance that the plant would be constructed and

operated in conformity with the licence, the Act, and the Commssion’s
regulations,

- Require the Commussion to identify in the combined licence the inspections, tests,
and analyses, including those apphcable to emergency planning that must be
performed by the licensee and the acceptance cnitena by which the results will be
judged,

- Require the Commussion to find, prnior to operation of the plant, that the
acceptance crnitena have been met and to provide advance notice to the public of
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- Prowvide an opportumity for a hearning followng procedures to be deterrmined by the
Commisston in 1its discretion, upon a pnma facie showing by an interested person
{and answers thereto) that the plant does not or will not conform to one or more
of the acceptance cntena and that the specific aperational consequences thereof
would be contrary to the adequate protection of the public health and safety, and

- Authonse plant operations to begin in situations where non-conformity 1ssues are
pending, f the Commission determines thai there 1s reasonable assurance o
adequate protection of the pubhc health and safety in the intenm
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In 1989, the Commssion promulgated regulations (Title 10, Code of Federal
Regulations, Part 52 Subpart C) that permit a combined licence to be 1ssued and provided
for a second adjudicatory heanng of limited scope prior to commencement of plant
operations, If genuine 1ssues of matenal fact were raised By decision of the U S Court of
Appeals for the District of Columbia in Nuclear Information and Resource Service v United
States Nuclear Regulatory Commussion (2 November 1990} the provisions limiting the
scope of the second heanng were vacated On 27 March 1991 in response to the
Commission’s request, the full Court ordered a reheaning en banc in November 1991 on
1ssues concerning the breadth and scope of the Commission’s discretion in implementing
provisions of the Act and vacated the 2 November 1990 judgment No decision as yet

has bheen handed down The NES amendment would resolve many of the questions

regarding the Commission’s discretion, eliminate the re-hearing of issues at any informal
hearing after completion of construction, and make ciear that plant operations are to begin
pending resolution of non-conformity issues that do not demonstrably involve questions of
adequate protection of public health and safety

NRC Policy on Co-operation with States {1992)

On 25 February 1992, the NRC published in the Federal Register (57 FR 6463) an
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and other Production or Utiisation Facilities, published in 1989 The amendment allows
State representatives (of the United States) in adjacent States to observe NRC inspections
at hcensed facilities These States are defined a States within the plume exposure pathway
of a hcensed facility in another State The plume exposure pathway - approximately a 10-
mile radws - 1s classified as an Emergency Flanning Zone (EPZ) for which planning 1s
recommended to ensure that prompt and effective action can be taken to protect the public
it the event of an accident

REGIME OF RADIOACTIVE MATERIALS

Material control and accounting requirements for uramum enrichment facilities producing
special nuclear matenal of low strategic sigmficance (1991)

On 31 October 1991, the NRC published in the Federal Register {51 FR 55991},
amendments to its regulations in 10 CRF Parts 2, 40, 70 and 74 to wnclude performance-
based matenal control and accounting requirements that will apply to uramium ennchment
faciity hcensees who produce significant quantihes of special nuclear matenal (SNM) -
fissile matenal - of low strategic significance The requirements m this amendment are
simifar to existing requirements that apply to icensees authonsed to possess and use more
than one effective kilogram of SNM of low strategic significance The amendments impose
requirements to ensure that ennchment faciities produce only ennched uranium of low
strategic sigmficance as authonsed

The amendments became effective on 2 December 1991
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INTERNATIONAL
REGULATORY ACTIVITIES

OECD Nuclear Energy Agency /
Intemational Atomic Energy Agency

IAEA and OECD/NEA Member States Invited to Formally Adopt INES Scale

Following a successful tnal of the International Nuciear Event Scale {INES) in 1991
the International Atomuc Energy Agency (LAEA} and the OECD Nuclear Energy Agency
{NEA/OECD) invited their Member States in March 1992 to formally adopt the scale for use
in classifying incidents and accidents at nuclear power plants Both agencies also invited
all countnes possessing other types of nuclear installations to partictpate 1n a one-year trial
to test the use of the INES scale for categanzing any nuclear event

The INES scale was developed jointly by experts from the IAEA and the NEA/QECD
to standardize the reporting of nuclear events woridwide and facihtate commumcation
between the nuclear cammunity, the media and the public A trial period for the scale’s use
was launched in March 1990 in participating Member States of the JAEA and the OECD
The scale categonzes events from level zero for no safety significance, to level 7 for
accidents with widespread health and environmental consequences Under the scale for
example, the Chernobyl accident was rated level 7 and the Three Mile Island accident was
rated level 5

While simple in concept, the INES scale has been shown 10 have a secure technical
basis It has so far proved successful as a toal for providing prompt clear and consistent
information on nuclear events, whenever and wherever they occur in Member states More
recently, use of the INES scale to rate the level of the nuclear incident at unit-3 of the
Lemngradskaya nuclear power plant near St Petersburg in the Russian Federation (level 3 -
- mminial assessment, level 2 - revised assessment) helped to facilitate clear and concise
communication on the incident between the nuclear community and the media

Thirty-two countries are presently participating n the INES Information System - the
commurication system built around the scale - ensuring the prompt dissemmation of
authoritative nformation on any nuclear reactor event for public information purposes
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{AEA Board of Governors Strengthens Nuclear Safeguards Inspection Regime (1992)

The Internationat Atomic Energy {IAEA} Board of Governors has agreed to a number
of measures intended to strengthen the Agency’s safeguards system, including the ability
of the Agency to conduct special inspections and expanded requirements on the provision
and use of nuclear facihty design information

The Board, recaling its earher discussion of this 1ssue in December last year,
reaffirmed the Agency’s nght t¢ undertake special inspections in Member States with
comprehensive safeguards agreements, when necessary and appropriate, and 1o ensure
that all nuclear materials m peaceful nuclear activities are under safeguards

The Board further reatfirmed the Agency’s nghts to obtain and to have access to
additional wformation and locations in accordance with the Agency’s Statute and all
comprehensive safeguards agreements

The Board, which met in Vienna from 24-26 February 1992, called on Parties to
comprehensive safeguards agreements to prowde preliminary information as early as

possible on programmes for new nuclear facilities and activities, as well as modifications
to existing facilitias as soon as the decision to constry ict, to authonze construction or to

modify a facellty has been taken This information would be updated during project
definstion, preliminary design, construction and commissioning phases

The Board also addressed {AEA Secretanat proposals on reporting and venfication of
the export, import and production of nuclear matenal, of sensittve equipment and certam
non-nuclear matenals The proposals included measures under which States would provide
the IAEA with information to enable 1t to verify that reported inventones in a given State
are consistent with the State’s declared nuclear activities The Board agreed to continue
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European Communities

Councd Directive on the Supervision and Control of Shipments of Radioactive Waste (1982}

On 3 February 1992, the Council of the European Communities adopted Directive
92/3/Euratom on the superwvision and control of shipments of radioactive waste between
Member States and into and out of the Community {publhished in the Official Journal of the

European Communities No L 35 of 12 February 1982}
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The Diwrective applies to shipments of radicactive waste whenever the quantities and
concentrations exceed the levels laid down in Directive 80/836/Euratom laying down the
revised basic safety standards for protection of the population and workers against the
dangers ansing from 1omzing radiation, as amended

The Directive sets out a system of authonsation for such waste shipments it
prowvides, i particular, that any person intending to ship out such waste - from one
Member State to another - must apply for authonsation to do so from the competent
national authonty which, in turn sends this application for approval to the competent
authonity of the country of destination and, where applicable, to the countrylies} of transit
Where radioactive waste 1s to be shipped from a third country to a Commurity Member
State, the consignee must submut an application to the competent authority of that State
as If he were the onginal holder of the waste, and his country the country of origin for the
purposes of the Directive The Directive further instructs Member States not to authorise
radioactive waste shipments in specific circumstances Member States must transpose the
Directive into their domestic legisiation by 1 Japuary 1994

The text of the Directive 15 reproduced n the "Texts” Chapter of this 1ssue of the
Bulletin

Commission Recommendation on Article 33 of the Euratom Treaty (1991}

In accordance with the third paragraph of Article 33 of the Euratom Treaty, Member
States must communicate to the Commission any national draft laws, regulations or
admimistrative provisions transposing the Community Directives onradiation protection The
Commission may, within a penod of four months, 1ssue recommendations on the national
projects so as to harmomise them with other Member States’ legssiation and to ensure
observance of Cammunity law

The Commission adopted a Recommendation on 26 July 1991 (91/444/Euratom)
regarding Article 33 of the Euratom Treaty to clanfy the obhigations of Member States in
implementation of the Article (published n the Officiai Journal of the European
Commumnities No L 238 of 27 August 1991)

The text of the Recommendation 1s reproduced in the "Texts” Chapter of this 1ssue
of the Bulletin

Commission Regulation Establishing a List of Products Excluded from the Council
Regulation on Conditions Govemning Imports of Agncultural Products {Chemoby! Accident)
11992)

Counci Regutation (EEC} No 737/90 on conditions governing tmports of agricultural
products onginating n third countnes following the accident at Chernobyl histed those
products which could not be imported given ther contamination and also provided that
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other products could only be imported if therr contamination did not exceed certain
specified levels (the text of the Regulation 1s reproduced in Nuclear Law Bulletin No  45)

Commission Regulation (EEC) No 598/92 of 9 March 1992 (published in the Official
Journal of the European Communities No L 64 of 10 March 1992) lists in its Annex the
products now excluded from the application of the above Council Regulation in view of the
fact that they are not contaminated radioactively or that their radicactive contamination has
now decreased to levels presenting a neghgible nsk to health

This Regulation entered into force on the third day following its publication in the
Official Journal of the European Communities and 1s binding on all Member States

WHO / IAEA / FAO

Semmar on Harmonization of Regulations on Food lrradiation in Asia and the Pacific {1992)

The World Health Orgamisation (WHO), jointly with the International Atomic Energy
Agency (IAEA) and the Food and Agriculture Organisation (FAO) held the above Seminar
in Kuala Lumpur, Malaysia from 20 to 24 January 1992

The purpose of the Seminar was to

review the current situaton in Asia and the Pacific concerning the
enactment and enforcement of regulations on food irradiation,

- discuss technical 1ssues facing national regulatory control authornties
(including those involved in food regulation, control and safety) In
introducing and implementing regulations based on the principles of the
Codex General Standard on Irradiated Food and the recommendations of
other international meetings related to the subject,

- exchange views on the development and harmonization of national
regulations and the development of effective control procedures for
ensunng that good irradiation practices are followed and that wradiated
products are of acceptable quality, and

- famihanse the participants with 1ssues relating to the promotion of food
safety and to the faciitation of the movement of irradiated food In
international and intra-regional trade

The papers presentied descnbed the current status of food irrachation in the region and
the world, with particular emphasis on regulatory control requirements and the acceptance
of wradiation by consumers and its adoption by industry

The Semunar provided an opportunity to exchange considerable information on food
irradiation and 1ts potential capacity to facilitate trade in food and to help control two of
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the most senous problems connected with food supplies 1e the extensive loss of food
through deterioration, and the iliness and death that result from food contaminated with
pathogens and parasites

The Semunar participants conciuded that increased food trade ts of vital importance
to further economic development of the region and that food wradiation can improve the
safety, quality and quantity of food avaiable, both domestically and for trade Moreover
they agreed that the application of this technology should be in accordance with recognised
international standards (te Codex Alimentanus), good manufacturing practices and other
food control tools They agreed that nationa! authonties should work towards uniform
regulations for food iwrradiation using the available intergovernmental co-ordination
mechanisms such as the Codex Alimentanus Commission

A regional strategy to achieve harmonization of regulations in the region should be
based on

- national regulation policies in accordance with international standards
codes and guidelines,

- effective enforcement of control measures by competent authonties,
ncluding fully snformed regulatory officials on the techrical basis of the
safety, benefits and iWmitations of food wradiation,

- factual consumer information programmes by governments industry and consumer
associations, and

- the health needs and competntive advantage of Asia and the Pacific region
to produce spices, dned herbs, seafood, fruits and vegetables
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AGREEMENTS

BILATERAL AGREEMENTS

Argentina-Brazil

Agreements in Furtherance of the Agreement on the Use of Nuclear Energy Solely for
Peaceful Purposes {1991}

The above Agreement of 18 July 1991 between Argentina and Braaill was reported
in Nuclear Law Bulletin No 48 It was approved by Argentina by Act No 24 046 of
5 December 19917 (published n the Boletin Oficial de Ja Repubhca Argentina of
24 December 1991) and approved by Brazil by Decree No 439 of 3 February 1992
(published tn the Diano Oficial of 4 February 1992)

The Agreement prowides for the setting up of an Argentine/Brazihan Agency for
Accounting and Control of Nuclear Matenals (ABACC) to be responsible for administering
this joint system An Additional Protocol to that Agreement, concluded on
20 August 1991, sets out the privileges and immunities granted to the mspectors of
ABACC (approved by Argentina on 5 December 1921 and published wn the Dhano Oficial
on 9 January 1922} Argentina and Brazid have each appointed the members of the
Commission which will jointly head ABACC

in addition, on 13 December 1991, Argentina, Brazil and ABACC conciuded an

Agreement with the International Atomic Energy Agency {IAEA) for the application of
safeguards on all nuclear matenal for nuclear activities within their terntories

Argentina-Turkey

Agreement for Co-operation in the Peaceful Uses of Nuclear Energy (1988)
The above Agreement was concluded between Argentina and Turkey on 3 May 1988

and approved in Argentina by Act No 23 214 on 21 March 1991 {published in the Boletin
Cficial of 22 Apnl 1991)
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Co-operation will cover the following areas

- research, development and technology in the field of nuclear reactors,

- estabishment and operation of nuclear power plants and nuclear fuel
processing installations, including fabrication of fuel elements,

- exploration for and mining of nuclear ores,

- industnal productton of nuclear matenals and equipment,

- production and use of radoisotopes,

- radwlogical and environmental protection,

- radpactive waste management,

- physical protection of nuclear matenals

The Agreement specifies that all matenals and equipment covered therein will be used
for exclusively peaceful purposes and that the Parties will consult each other regarding the
apphication of safeguards in connection with such matenals and equipment, and where
necessary, will conclude such agreements with the International Atomic Energy Agency
They will also take the necessary physical protection measures

The Agreement will remain in force for fifteen years and i1s automatically renewable
for five-year penods thereafter

Belgium-Netherlands

Memorandum of Understanding conceming early notification of a nuclear accident and
exchange of information on the operation of nuclear installations (1990)

Ttus Memorandum of Understanding between Belgium and the Netherlands was
concluded in Brussels on 20 December 1990 (published in Moniteur belge of 26 March
1991), and provides for close collaboration between the two countnies in the light of the
1986 Vienna Convention on Early Notification of a Nuclear Accident {see Supplement to
Nuclear Law Bulletin No 38 for text of the Convention}, the 1984 Agreement between the
two countries on mutual assistance in the event of catastrophes and accidents (see Nuclear
Law Bulletin No 42) and the 1987 European Council Decision on Community arrangements
for the early exchange of information in the event of a radiological emergency {see Nuclear
Law Bulletin No 41)

To this end, the Parties agree to respond promptly to requests for consultation or
further information, to advise each other of any abnormal increase 1n radicactivity 1n their
respective terntones whatever its source, and to exchange information concerning national
developments in the peaceful uses of nuclear energy and relevant laws
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Brazil-ltaly

Agreement for Economic, Industnal, Scirentific, Technical and Cultural Co-operation {1989-
1991}

This framework Agreement of 17 October 1989 was approved n Brazil by
Decree No 431 of 20 January 1992 (pubhished in the Diano Oficial of 21 January 1992)
It provides that its Parties shall co-operate on the implementation of national programmes
for the rational use of natural resources and protection of the environment, including
exchange of information on non-poliuting technologies and specific technologies for
environmental protection

A Memorandum of Understanding was concluded by both countnies on
11 December 1991 (published i the Diano Oficial of 27 December 1991) mn
implementation of the framework Agreement It provides, inter aha, for technical and
scientific co-operaticn which includes a feasibihity study on the storage of the radioactive
waste resulting from the Goiana accident

Germany

Expiry of International Agreements of the former German Democratic Republc in the Field
of Nuclear Energy {1991-1992)

Articte 12 of the Unification Treaty of 31 August 1920 between the Federal Republic
of Germany and the former German Democratic Republic {see the Nuclear Law Bulletin No
46) provides that the German Federal Government, after consultation with the respective
Contracting Parties must assess whether international treaties of the former GDR are to be
continued or whether they have expired In accordance with that procedure, the Federal
Government gave notice of the expwry of a number of international agreements in the
nuclear field concluded by the former GDR with Chuna Czechoslovakia, Hungary, Norway,
Romamia, and the USSR {see Bundesgesetzblatt 1991 llpp 957, 1077, 1114, 19921l pp
24, 64, 68) The assessment of treaties, agreements and other international acts has not
yet been completed

Germany-USSR

German-Soviet Agreement on the Termination of the Activities of the Soviet-German Public
Limyted Company “Wismut” (1991)

Following the end of World War Il the USSR exploited mines in Saxony and Thuringia
which formed the Southern part of the former German Democratic Republic The operator
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of the mines and of ore processing facihties for the production of yellowcake was the
Sowjetisch-Deutsche Aktiengesellschaft "Wismut”, a public imited company with a
majonty of Sowviet shareholders

The Wismut company was granted a legal status by the GDR government which
made it virtually exempt from any German junsdiction in particular the company was
authonised to i1ssue its own licences for the mining and handling of radicactive matenal and
for internal radiation protection The heedless miming of uranium, processing of ores and
the related storage and transportation caused wide-ranging radicactive contamination of
huge areas in Saxony and Thunngia, the extent of which cannot yet be finally assessed

Immediately after the unification of Germany in QOctober 1990, the German
Government started negotiations with the Government of the USSR with a view to
terminating Wismut’'s activities The result was an Agreement of 16 May 1991
{Bundesgesetzblatt 1991 il p 1142)

Article 1 of that Agreement provides that the activities of the Wismut company ended
on 1 January 1991

The German Parliament ratified the agreement by an Act of 12 December 1991
{Bundesgesetzblatt 1991 Il p 1138) In order to faclate the decontamination and
rehabihtation of the contaminated areas and facilitiates the Act provides for a continued
vahdity of old licences granted by the Wismut company, the validity is however limited

to a period of five years after entry into force of the Act and i1s restricted to rehabilitating
measures only

In accordance with its Article 9, the Agreement of May 1991 entered into force on
20 December 1991 {(Bundesgesetzblatt 1992 Il p 96)

Hungary-United States

Agreement for Co-operation in the Peaceful Uses of Nuclear Energy (1991)

The above Agreement between Hungary and the United States was signed in Vienna
on 10 June 1991 and has now entered into force

The Agreement provides for exchange of experience, transfer of know-how, delivery
of nuclear matenal and equipment, etc The Agreement lays down the groundwork for
direct co-operation between both countries in the multiple uses of nuclear energy, namely
N nuclear power generation, industry, agrniculture health services environmental
protection It comphes with the provisions of the Treaty on the Non-Proliferation of Nuclear
Weapons to which both countnies are Parties and ensures observance of guidelines for
nuclear exports
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Sweden-Switzerland

Additional Protocol to the Agreement for Co-operation in the Peaceful Uses of Nuclear
Energy (1990)

This Additional Protocol to the Agreement of 1968 between Sweden and Switzerland
was concluded on 25 Aprnl 1990 and entered into force by an exchange of letters on the
same date

The Protocot! specifies the Parties’ obligations regarding transfers of matenals for the
installations in the Swiss nuclear fuel cycle, as descnbed in a list agreed by both Parties
The Protocol provides that the wrnitten authortsation referred to in the 1968 Agreement
regarding the processing of nuclear fuel in Swiss installations 1s given in advance In the
Protocol itself as i1s the prior consent for transfer of matenals, thus simplifying procedures

The Parties, being Partres to the Treaty on the Non-Proliferation of Nuclear Weapons,
refer to safeguards agreements they have concluded n its implementation, undertake to
apply the Gudelines for the export of nuclear matenal, equpment or technology
{INFCIRC/254 published by the IAEA), and also specify they are Parties to the Physical
Protection Convention

MULTILATERAL AGREEMENTS

Joint Protocol Relating to the Application of the Vienna Convention and the
Pans Convention

The Joint Protocol entered into force on 27 Apnl 1992, following ratification by five
Parties to each of the Pans and Vienna Conventions - Cameroon, Chile, Egypt, Hungary and
Poland (Vienna Parties) and Denmark, Italy, the Netherlands, Norway and Sweden (Pans
Parties) It was adopted on 21 September 1988 at a Conference convened by the
International Atomic Energy Agency (IAEA} and the OECD Nuclear Energy Agency {NEA)

The Pans Convention on Third Party Liability in the Field of Nuclear Energy (1960} and
the Vienna Convention on Civil Liability for Nuclear Damage (1963} both govern the hability
of operators of nuclear installations for damage caused by accidents in their installations
or duning transport of radioactive matenals The Joint Protocol establishes a bndge
between the two Conventions by extending the benefit of each Convention to the Parties
to the other It also avoids both Conventions applying to the same accident (See Nuclear
Law Bulletin No 42 for text of the Joint Protocol, see also Nuclear Law Bulletin No 43 for
an analysis of its provisions )
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Memorandum of Understanding for Co-operation in Fast Reactor/Fast
Breeder Reactor R&D (1991)

On 31 October 1991, the European Fast Reactor Research and Development
Committee (ERDSC) made up of the French Commussairat 4 I’'Energie Atomique (CEAJ}, the
German Kernforschungszentrum Karlsruhe GmbH {KfK) and interatom GmbH, and the
United Kingdom Atomic Energy Authonty {UKAEA), concluded the above Memorandum of
Understanding with the Japanese Fast Breeder Reactor Researchand Development Steering
Committee (JSC}, made up of the Japan Atomic Power Company (JAPC), the Power
Reactor and Nuclear Fuel Development Corporation {PNC) and the Central Research
Institute of the Electnic Power Industry (CRIEPI)

The purpose of this Memorandum of Understanding, concluded for a period of five
vears, 1S ta promote close co-operation between the R&D research activities in Europe and
Japan on fast reactor/fast breeder research and sets up a Europe/Japan Co-ordinating
Committee to this effect

Co-operation may be promoted through exchange of information in meetings,
participation of experts in R&D, testing or other activities being performed by either Party
joint R&D work, supply of test matenals and equipment, etc

Declaration on Nuclear Arms

Byelorussia, Kazakhstan, the Russian Federation and Ukraine, acting in the framework
of the Commonwealth of Independent States (CIS) adopted this Declaration at Alma-Ata,
Kazakhstan, on 22 December 1991 By this Declaration, the Member States undertake to
jointly draw up a nuclear policy and confirm that they will not be the first to use nuclear
weapons They also undertake not to transfer nuclear weapons to anyone

A translation of the Declaration is reproduced in the "Texts" Chapter of this 1ssue of
the Bulletin

Treaty on the Non-Proliferation of Nuclear Weapons

The Treaty on the Non-Proliferation of Nuclear Weapons (NPT) was adopted on 1 July
1968 and entered into force on 5 March 1970 in accordance with Article 1X thereof which
provides that it shall enter into force following its ratification by forty Signatory States and
the designated Depository States (the Umited Kingdom, the United States and the USSR)
The text of the Treaty 1s reproduced as an Appendix to a commentary on the 1990 NPT
Review Conference published in Nuclear Law Bulletin No 46 The present 1ssue of the
Bulletin contains an article on the future of the Treaty
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The following table gives the status of the NPT as of March 1992

TREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS

Contracting Parties

Albamia

Afghamistan

Antigua and Barbuda (succ )
Australia

Austria

Bahamas (acc )

Bahrein (acc )

Bangladesh (acc )
Barbados

Belgium

Belize (succ )

Benin

Bhutan

Bohwvia

Botswana

Brunei Darassalam (acc )
Bulgana

Burkina Faso

Burundi {acc )

Cambodia

Cameroon, United Republic of
Canada

Cape Verde (acc )

Central Afnican Republic (acc )
Chad

China, People’s Republic of
Columbia

Congo lacc)

Costa Rica

Cyprus

Czechoslovakia
Democratic Yemen
Denmark

Domimica (succ )
Dominican Republic
Ecuador

Egypt

El Salvador

Equatorial Guinea {acc )
Estomia (acc )

acc = accession Succ = succession
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Date of Ratification/
Accession/Succession

12 Sept 1990
4 Feb 1970
1 Nov 1985

23 Jan 1973

27 June 1969

10 July 1976
3 Nov 1988

27 Sept 1979

21 Feb 1980
2 May 1975
9 Aug 1985

31 0ct 1972

23 May 1985

26 May 1970

28 Apnt 1969

26 March 1985
5 Sept 1969
3 March 1970

19 March 1971
2 June 1972
8 Jan 1969
8 Jan 1969

24 Oct 1979

25 Oct 1970

10 March 1971
9 March 1992
8 Apnl 1986

23 Oct 1978
3 March 1970

10 Feb 1970

22 July 1969
1 June 1979
3 Jan 1969

10 Aug 1968

24 July 1971
7 March 1969

26 Feb 1981

11 July 1972
1 Nov 1984

31 Jan 1992



Contracting Parties Date of Ratification/

Accession/Succession

Ethiopia 5 Feb 1970
Fip (acc ) 14 July 1972
Finland 5 Feb 1969
Gabon {acc ) 19 Feb 1974
Gambia 12 May 1975
Germany, Federal Repubhc of 2 May 1975
Ghana 5 May 1970
Greece 11 March 1970
Grenada (acc ) 19 Aug 1975
Guatemala 22 Sept 1970
Guinea 29 Aprnil 1985
Guinea Bissau {acc ) 20 Aug 1976
Haiti 2 June 1970
Holy See (acc ) 25 Feb 1971
Honduras 16 May 1973
Hungary 27 May 1969
iceland 18 July 1969
indonesia 12 July 1979
Iran 2Feb 1970
iraq 29 Oct 1969
Ireland 1 July 1968
ltaly 2 May 1978
Ivory Coast 6 March 1973
Jamaica 5 March 1970
Japan 8 June 1976
Jordan 11 Feb 1970
Kenya 11 June 1970
Kinbat (succ ) 18 Aprnil 1985
Korea, Democratic People’s Republic of 12 Dec 1985
Korea, Republic of 23 Apnl 1975
Kuwait 17 Nov 1989
Lac People’s Democratic Repubhc 20 Feb 1970
Latwvia 1992
Lebanon 15 July 1970
Lesotho 20 May 1970
Libena 5 March 1970
Libyan Arab Jamahinya 26 May 1975
Liechtenstein (acc ) 20 April 1978
Lithuama 23 Sept 1991
Luxembourg 2 May 1975
Madagascar 8 Oct 1970
Malaw {succ ) 1986
Malaysia 5 March 1270
Maldives 7 Apnl 1970
Mal, Republic of 10 Feb 1970
Malta 6 Feb 1970
Mauntius 25 Apnl 1969
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Contracting Parties

Mexico

Mongoha

Morocco
Mozambique {acc )
Nauru

Nepal

Netherlands

New Zealand
Niwcaragua

Nigena

Norway

Panama

Papua New Guinea (acc )
Paraguay

Peru

Phidippines

Poland

Portugal {acc )

Qatar (acc )
Romania

Russian Federation
Rwanda {acc )

St Lucia {acc )

St Vincent and the Grenadines (succ }
San Marino

Sao Tome and Principe (acc )
Saudi Arabua {acc )
Senegal

Seychelles (acc )
Sierra Leone (acc )
Singapore

Solomon Islands (succ }
Somala

South Africa (acc )
Spain {acc )

Sn Lanka

Sudan

Suriname {succ )
Swaziland

Sweden

Switzerland

Synan Arab Republic
Taiwan, China
Tanzarmia {acc )
Thailand {acc }

Togo

Tonga (succ )
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Date of Ratification/
Accession/Succession

21 Jan 1969
14 May 1969
27 Nov 1970
4 Sept 1990
1982
5Jan 1970
2 May 1975
10 Sept 1969
6 March 1973
27 Sept 1968
5 Feb 1969
13 Jan 1977
25 Jan 1982
4 Feb 1970
3 March 1970
5 0ct 1972
12 June 1969
15 Dec 1977
3 Apnl 1989
4 Feb 1970
5 March 1970
20 May 1975
28 Dec 1979
6 Nov 1984
10 Aug 1970
20 July 1983
3 0ct 1988
17 Dec 1970
12 March 1985
26 Feb 1975
10 March 1976
17 June 1981
5 March 1970
10 July 1991
5 Nov 1987
5 March 1979
31 Oct 1973
30 June 1976
11 Dec 1969
9 Jan 1970
9 March 1977
24 Sept 1969
27 Jan 1970
7 June 1991
7 Dec 1972
26 Feb 1970
7 July 1971



Contracting Parties Date of Ratification/

Accession/Succession

Tnmdad & Tobago 30 Oct 1986
Tumsia 26 Feb 1970
Turkey 17 Apni 1980
Tuvalu (succ ) 19 Jan 1979
Uganda 1982
United Kingdom 27 Nov 1968
United States 5 March 1970
Uruguay 31 Aug 1970
Venezuela 26 Sept 1975
Viet Nam, Socialist Republic of {acc ) 14 June 1982
Waestern Samoa (acc ) 17 March 1975
Yemen, Republic of 1979/1986
Yugoslavia 3 March 1970
Zarre 4 Aug 1970
Zambia 15 May 1991
Zimbabwe 26 Sept 1991

Conventions on Early Notification of a Nuclear Accident and Assistance in
Case of a Nuclear Accident or Radiological Emergency

Both of the above Conventions were opened for signature on 26 September 1986 and
entered into force thirty days after consent to be bound had been expressed by three
States Accordingly, the Convention on Early Notification became effective on 27 October
1986 and the Convention on Assistance on 26 February 1987 in accordance with their
Articles 12 3 and 14 3 respectively For States having expressed such consent after those
dates, they entered into force thirty days following such expression, in accordance with
theirr Articles 12 4 and 14 4 respectively (The text of both Conventions 1s reproduced in
the Supplement to Nuclear Law Bulletin No 38)

The following tables give the status of signatures and ratfications of both
Conventions as at 23 January 1992
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CONVENTION ON EARLY NOTIFICATION OF A NUCLEAR ACCIDENT

Status of signatures, ratifications, acceptances, approvals or accessions

State/Qrganisation

Afghanistan*

Algena*

Argentina

Australia*

Austna

Bangladesh

Byelorussya®

Belgium

Brazil

Bulgana*

Cameroon

Canada*

Chile

China*

Costa Rica

Cote d’lvoire

Cuba*

Cyprus

Czechostovakia® 1

Democratic People’s
Republic of Korea*

Denmark

Egypt*

Finland

France*

Germany, Federal
Republic of*

Greece*

Guatemala

Holy See

Hungary*® 1

Iceland

India*

Indonesia™*

iran, Islamic
Repubhc of

lraq*

Irefand *

Israel

Italy*

Date of Signature

26 Sep
24 Sep

26 Sep
26 Sep

26 Sep
26 Sep
26 Sep
26 Sep
25 Sep
26 Sep
26 Sep
26 Sep
26 Sep
26 Sep
26 Sep

26 Sep

29 Sep
26 Sep
26 Sep
26 Sep
26 Sep

26 Sep
26 Sep
26 Sep
26 Sep
26 Sep
26 Sep
29 Sep
26 Sep

26 Sep
12 Aug
26 Sep
26 Sep
26 Sep

1986
1987

1986
1986

1986
1986
1986
1986
1987
1986
1986
1986
1986
1986
1986

1986

1986
1986
1986
1986
1986

1986
1986
1986
1986
1986
1986
1986
1986

1986
1987
1986
1986
1986

Date of Depostt of Instrument

17 Jan 1990 (access )
22 Sep 1987 {ratif )
18 Feb 1988 (ratif )
7 Jan 1988 (access )
26 Jan 1987 (ratif )

4 Dec 1990 {ratf )
24 Feb 1988 (ratf )

18 Jan 1990 (ratf )

10 Sep 1987 (ratf )
16 Sep 1991 (ratf )

8 Jan 1990 (ratif }
4 Jan 1989 {access )
26 Sep 1986 (on sign)

26 Sep 1986 (on sign )
6 Jul 1988 (ratif )

11 Dec 1986 {approv)
6 Mar 1989 (approv )

14 Sep 1989 (ratf)
6 June 1991 (ranf)
8 Aug 1988 (ratif )

10 Mar 1987 (rauf )
27 Sep 1989 (ratf )
28 Jan 1988 (ratif )

21 Jul 1988 (ratif )
13 Sep 1991 {ratf )
25 May 1989 (ratf)
8 Feb 1990 (ratif )

* Reservation/declaration deposited upon or following signature/ratification
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State/Organisation Date of Signature Date of Deposit of Instrument

Japan 6 Mar 1987 9 Jun 1987 (accept )
Jordan 2 Oct 1986 11 Dec 1987 (ratif )
Korea, Republhc of 8 Jun 1990 (access )
Lebanon 26 Sep 1986

Liechtenstein 26 Sep 1986

Luxembourg 29 Sep 1988

Malaysia* 1 Sep 1987 1t Sep 1987 {on sign )
Mali 2 Oct 1986

Mexico 26 Sep 1986 10 May 1988 (ratf )
Monaco 26 Sep 1986 19 Jul 1989 (approv )
Mongoha*® 1 8 Jan 1987 11 dun 1987 {ratf )
Morocco 26 Sep 1986

Netherlands* 26 Sep 1986 23 Sep 1991 (accept }
New Zealand 11 Mar 1987 (access |}
Niger 26 Sep 1986

Nigeria 21 Jan 1987 10 Aug 1980 {ratif }
Norway 26 Sep 1986 26 Sep 1986 (on sign )
Pakistan 11 Sep 1989 (access )
Panama 26 Sep 1986

Paraguay 2 Oct 1986

Poland * 26 Sep 1986 24 Mar 1988 (ratuf)
Portugal 26 Sep 1986

Romania 12 Jun 1990 {access )
Russian Federation* 26 Sep 1986 23 Dec 1986 (ranf)
Saud) Araba 3 Nov 1989 (access )
Senegal 15 Jun 1987

Sierra Leone 25 Mar 1987

South Afnca 10 Aug 1987 10 Aug 1987 (ratif )
Spamn 26 Sep 1986 13 Sep 1989 (ratf)
Sn Lanka 11 Jan 1991 (access )
Sudan 26 Sep 1986

Sweden 26 Sep 1986 27 Feb 1987 (rauf)
Switzerland 26 Sep 1986 31 May 1988 (rauf )
Synian Arab Repubhc 2 Jul 1987

Thaitand * 25 Sep 1987 21 Mar 1989 (ratif )
Tunisia 24 Feb 1987 24 Feb 1989 (ratif )
Turkey* 26 Sep 1986 3 Jan 1991 (rauf )
Ukraine * 26 Sep 1986 26 Jan 1987 {rauf)
United Arab Emirates® 2 Oct 1987 (access )

United Kingdom of
Great Britain and

Northern (reland* 26 Sep 1986 9 Feb 1990 (ratf ]
United States of Amernica® 26 Sep 1986 19 Sep 1988 (ratif )
Uruguay 21 Dec 1989 (access)

1 Reservation/declaration subsequently withdrawn
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State/Organisation Date of Signature Date of Deposit of Instrument

Viaet Nam, Socialist

Republic of 29 Sep 1987 (access )
Yugoslavia 27 May 1987 8 Feb 1989 {rauf)
Zaire 30 Sep 1986
Zimbabwe 26 Sep 1986
Food and Agriculture

Orgarnisation 19 Oct 1990 (access )
World Health Orgarmisation*® 10 Aug 1988 (access )
World Meteorclog:cal

Orgamisation* 17 Apr 1989 (access )

CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR
RADIOLOGICAL EMERGENCY

Status of signatures, ratifications, acceptances, approvals or accessions

State/Organisation Date of Signature Date of Deposit of Instrument
Afgharistan* 26 Sep 1986

Algeria* 24 Sep 1987

Argentina 17 Jan 1990 (access )
Austraha* 26 Sep 1986 22 Sep 1987 {ratif )
Austna 26 Sep 1986 21 Nov 1989 {ratif )
Bangladesh 7 Jan 1988 (access )
Byelorussia* 26 Sep 1986 26 Jan 1987 (ratf)
Belgium 26 Sep 1286

Brazil 26 Sep 1986 4 Dec 1990 (ratif )
Bulgana* 26 Sep 1986 24 Feb 1988 (ratif )
Cameroon 25 Sep 1987

Canada* 26 Sep 1986

Chile 26 Sep 1986

China* 26 Sep 1986 10 Sep 1987 (ratif )
Costa Rica 26 Sep 1986 16 Sep 1991 {ratif )
Cote d'lvoire 26 Sep 1986

Cuba* 26 Sep 1986 8 Jan 1991 (ratif )
Cyprus 4 Jan 1989 (access )
Czechoslovakia* 26 Sep 1986 4 Aug 1988 (ratif )

* Reservation/declaration deposited upon or following signature/ratification
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State/Organisation

Democratic People’s
Republic of Karea*

Denmark

Egypt*

Finland

France®

Germany, Federal
Republic of*

Greece*

Guatemala

Holy See

Hungary* 1

Iceland

India®

indonesa®

Iran, Istamic Repubhc of

iraq*

Ireland *

Israel

Italy

Japan*

Jordan

Korea, Republic of*

Lebanon

Libyan Arab Jamahinya

Liechtenstein

Malaysia*

Malh

Mexico

Monaco

Mongoha* 1

Morocco

Netherlands*

New Zealand*

Niger

Nigena

Norway*

Pakistan

Panama

Paraguay

Poland *

Portugal

Romania

Russian Federation*®

Saudi Arabia

1 Reservation/declaration subsequently withdrawn

Date of Signature

29 Sep 1986
26 Sep 1986
26 Sep 1986
26 Sep 1986
26 Sep 1986

26 Sep 1986
26 Sep 1986
26 Sep 1986
26 Sep 1986
26 Sep 1986
26 Sep 1986
29 Sep 1986
26 Sep 1986
26 Sep 1986
12 Aug 1987
26 Sep 1986
26 Sep 1986
26 Sep 1986
6 Mar 1987

2 Oct 1986

26 Sep 1986

26 Sep 1986
1 Sep 1987
2 Oct 1986
26 Sep 1986
26 Sep 1986
8 Jan 1987
26 Sep 1986
26 Sep 1986

26 Sep 1986
21 Jan 1987
26 Sep 1986

26 Sep 1986
2 Oct 1986
26 Sep 1986
26 Sep 1986

26 Sep 1986
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Date of Deposit of Instrument

17 Oct 1988 (ratf )
27 Nov 1990 (approv )
6 Mar 1989 (approv }

14 Sep 1989 (ratf )
6 June 1991 (rafif )
8 Aug 1988 (ratf )

10 Mar 1987 (ratif )

28 Jan 1988 (ratif }

21 Jul 1988 (ratf )
13 Sep 1991 {ratif )
25 May 1989 (ratif )
25 Oct 1990 (ratf )
9 Jun 1987 (accept )
11 Dec 1987 (ratif )
8 Jun 1990 (access)

27 Jun 1990 (access )
1 Sep 1987 {(on sign )

10 May 1988 (ratif )
19 Jul 1989 {(approv )
11 Jun 1987 (ratif )

11 Mar 1987 (access )
10 Aug 1990 (ratif )

26 Sep 1986 (on sign }
11 Sep 1989 (access )

24 Mar 1988 (ratif )
12 Jun 1990 (access )

23 Dec 1986 (rauf)
3 Nov 1989 (access )



State/Organisation

Senegal

Sierra Leone

South Afnca*

Spain

Sn Lanka

Sudan

Sweden

Switzerland

Synan Arab Republic

Thailland*

Tunisia

Turkey*®

Ukraine*

United Arab Emirates

Uneted Kingdom of
Great Britain and
Northern lreland*

United States of Amenca®

Uruguay

Viet Nam, Sociahst
Republc of

Yugoslavia

Zawe

Zimbabwe

Food and Agnculture
Organisation*

World Health Orgamsation*

World Meteorological
Organisation*

Date of Signature

15 Jun
25 Mar
10 Aug
26 Sep

26 Sep
26 Sep
26 Sep

1987
1987
1987
1986

1986
1986
1986

2 Jul 1987

25 Sep
24 Feb
26 Sen
26 Sep

26 Sep
26 Sep

30 Sep
206 Sep

1987
1987
1986
1986

1986
1986

1986
1986

Date of Depas:it of Instrument

10 Aug 1987 (ratuf )
13 Sep 1989 (ratif )
11 Jan 1991 (access )

31 May 1988 (ratuf )

21 Mar 1989 (ranf )
24 Feb 1989 (ratif )
3 Jan 1991 (ratif }
26 Jan 1987 iratf)
2 Qct 1987 (access )

9 Feb 1990 (ratdf )
19 Sep 1988 (ratif )
21 Dec 1989 (access)

29 Sep 1987 (access )
9 Apr 1991 {(access )

19 Oct 1990 (access )
10 Aug 1988 {access )

17 Apr 1990 (access )
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Section 4

Every year, the Government shail report to Parliament on progress in research into the
management of high-level long-lived rad:oactive waste and in work being carried out at the
same time regarding

- ways of separating and transmuting the long-hived radicactive elements present in
such waste,

- possibihties of reversible or irreversible storage in deep geological formations, in
particular by means of constructing underground taboratories,

- techniques for the conditioning and long-term surface storage of such waste
Reports shal! also descnbe research and work carned out abroad

After a period not exceeding fifteen years from the promulgation of this Act, the
Government shall present Parhament with 8 comprehensive evaluation report of such
research together with a Bill authonsing, if appropriate, the creation of a storage centre for
high-level long-lived radicactive waste, and laying down the obligations and requirements
relating to this centre

Parhament shall refer these reports to the Parhamentary Office for the evaluation of
scientific and technological policy

These reports shall be made pubhc They shall be prepared by an Evaluation
Commission compnising

- six experts, of whom at least two shall be internationally renowned and three of
whom shall be appointed by the National Assembly and three by the Senate, on
the proposal of the Parhamentary Office for the evaluation of scientific and
technological policy,

- two experts appointed by the Government, on the proposal of the Higher Councit
for Nuclear Safety and Information,

- four scientific experts appointed by the Government on the proposal of the
Academy of Sciences

Section 5

Sections 6 to 12 below specify the conditions for the construction and operation of
underground laboratones for the study of deep geological formations in which high-level
long-hved radioactive waste might be stored or kept
Section 6

Any project for the construction of an underground laboratory shall, before any

preliminary research work 1s undertaken, be discussed with the elected representatives and
population of the sites concerned, under conditions to be laid down by decree
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Section 7

Research work prior to the construction of laboratories shall be carried out under the
conditions laid down by the Act of 29 December 1892 on Damage caused to private
property by publhc works

Section 8

Without prejudice to the apphcation of Act No 76-663 of 19 July 1976 on
instaliations classified for purposes of environmental protection, the construction and
operation of an underground laboratory shall be subject to a hcence granted by Decree of
the Conseil d’Etat, following an impact study and the opinton of the mumcipal, general and
regional Councils concerned, and after a public iInquiry orgamised in accordance with the
provisions of Act No 83-630 of 12 July 1983 on the democratisation of public inquines
and environmental protection

Licences shall include specifications, and apphcants for such licences must possess
the technical and financial capabilities required to carry out the operations involved

Section 9

Licences shall within the boundary determined by the relevant Decree give the
ficensee the exclusive right to proceed with surface and underground work and to the
matenals extracted as a result of such work

The owners of land located within this boundary shall receive compensation either
by amicable agreement with the licensee or in accordance with the rules on expropriation

Licensees may make use of the public interest expropriation procedure with respect
to all or part of such land

Section 10

Licensing Decrees shall in addition, establish a protective area outside the boundary
mentioned 1n the preceding Section, In which the administrative authornties may prohibit
of regulate any work or activities likely to mnterfere, from a technical viewpoint with the
construction or operation of the laboratory

Section 11

Radioactive sources may be used temporanly in such underground laboratories for
expenimental purposes

It 1s forbidden to store or keep radioactive waste in such laboratones
Section 12
Public interest groups may he constituted, in accordance with the prowvisions of

Section 21 of ActNo 82-610 of 15 July 1982 on technological research and development
pohcy and programming 1n France, in order to carry out accompanying work and manage
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equipment In such a way as to promote and facilitate the construction and operation of
each laboratory

In addition to the State and the holder of the icence provided for under Section 8,
the region and département in which the principal access well to the laboratory is situated,
communes any part of which is situated within ten kilometres of such well and any body
working towards inter-commune co-operation for the economic development of the area
concerned, shall be entitled as of nght to be members of such groups

Section 13

A public industnal and commercial body shall be created, with the name of National
Radiocactive Waste Management Agency, placed under the authority of the Ministers for
Industry, Research and the Environment

This Agency shall be responsible for operations concerning the long-term management
of radioactive waste, and in particular

- In co-operation notably with the Atomic Energy Commuission, to help define and
to contribute towards research and development programmes concerning the
long-term management of radioactive waste,

- to ensure the management of long-term storage centres esther directly or through
the intermediary of a third party acting on its behalf,

- to design, select the site for and construct new storage centres in the hght of the
long-term forecasts for waste production and management, and to carry out ali
studies required for this purpose, 1n particular the construction and operation of
underground laboratornies to study deep geclogical formations,

- to define, n compliance with the safety rules, specifications for the treatment and
storage of radiocactive waste,

- to record the state and location of all radicactive wastes on French ternitory
Section 14

A locat information and monitoring Committee shall be created at the site of each
underground laboratory

These Committees shall include Government representatives, two Members of
Parlrament {députés) and two Senators appointed by their respective assemblies, elected
representatives from the terrtonal units consulted at the time of the public inguiry,
members of associations for protection of the environment and of agricultural trade unions,
and representatives from professional organisations and from staff working at the site, as
well as the licensees

At least half the membership of such Committees shall be compnsed of elected
representatives from the terntonal umits consulted at the time of the public inquiry Each
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Committee shall be chaired by the Prefect of the département 1n which the laboratory 1s
situated

Committees shall meet at least twice a year They shall be informed of the objectives
of the programme, the nature of the work camed out and the results obtained They may
refer any matter to the national Evaluation Commussion referred to in Section 4

Committees shall be consulted on all matters relating to the operation of laboratones

which affect the environment and the neighbourhood They may hear opinions or
counter-valuations by authonsed laboratores

The establishment and operating costs of local information and monitoring
Committees shall be borne by the groups referred to in Section 12

Section 15

A Decree by the Conseill d’Etat shall lay down any implementing rules required by the
present Act

European Communities

Council Directive 92/3/Euratom of 3 February 1992 on the Supervision
and Control of Shipments of Radioactive Waste between Member States
and Into and Out of the Community

{Official Journal of the European Communmties, No L 35, 12 February 1992)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Hawving regard to the Treaty establishing the European Atomic Energy Commurnity, and
in particular Articles 31 and 32 thereof,

Hawving regard to the proposal from the Commission drawn up after obtaining the
opinion of a group of persons appointed by the Scientific and Technical Committee from
among scientific experts in the Member States,

Having regard to the opimon of the European Parhament,
Having regard to the opimon of the Economic and Social Committee,
Whereas on 2 February 1959 the Council adopted Directives laying dow the basic

standards for the protection of the health of workers and the general public against the

dangers ansing from iomzing radiaton, as amended by Dwrective 80/836/Euratom and
Directive 84/467/Euratom,
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Whereas pursuant to Article 2 of Directive 80/836/Euratom, these basic safety
standards apply mnter alia to the transport of natural and artificial radicactive substances,

Whereas pursuant to Article 3 of Directive 80/836/Euratom, each Member State must
make compulsory the reporting of activities which involve a hazard ansing from iontzing
radiation, whereas, in the light of possible dangers and other relevant considerations these
activities are subject to prior authonzation in cases decided upcen by each Member State,

Whereas Member States have consequently set up systems within their territories in
order to meet the requirements of Article 3 of Directive 80/836/Euratom {aying down basic
standards in accordance with Article 30 of the Euratom Treaty, whereas, therefore, by
means of the internal controls that Member States apply on the basis of national rules
consistent with existing Community and any relevant international requirements, Member
States continue to ensure a comparable level of protection within their terntones,

Whereas the protection of the health of workers and the general public requires that
shipments of radicactive waste between Member States and into and out of the
Community be subject to a system of pnior authonzation, whereas this requirement 15 1n
line with the Community’s policy of subsidianty,

Whereas the European Parliament resolution of 6 July 1988 on the findings of the
Committee of Inquiry into the Handling and Transport of Nuclear Matenals calls inter ala,
for comprehensive Community rules to make transfrontier movements of nuclear waste
subject to a system of stnct controls and authonzations from thew point of ongin to their
point of storage,

Whereas Council Directive 84/631/EEC of 6 December 1984 on the supervision and
control within the European Community of the transfrontier shipment of hazardous waste
does not apply to radioactive waste,

Whereas by Decision No 80/170/EEC the Council has decided that the Community
should be Party to the Basel Convention on the control of transboundary movements of
hazardous wastes and their disposal of 22 March 1989, whereas that Convention does not
apply to radicactive waste,

Whereas all the Member States have subscrnibed to the International Atomic Energy
Agency (\AEA) code of good practice on the international transboundary movement of
radioactive waste,

Whereas the management of radioactive waste necessitates supervision and control
including a compulsory and common notification procedure for shipments of such waste,

Whereas measures ensuring post-facturm control of shipments are necessary,

Whereas the competent authorities of the Member States of destination of radioactive
waste should be able to raise objections to shipments of radioactive waste,

Whereas 1t 1s also desirable for the competent authorities of the Member State of

ongin and of the Member State(s) of transit to be able, subject to certain critena, to lay
down conditions in respect of the shipment of radicactive waste on therr territory,
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Whereas, to protect human health and the environment against dangers ansing from
such waste, account must be taken of nsks occurring outside the Community whereas,
therefore, in the case of radioactive waste entenng and/or leaving the Community, the third
country of destination or origin and any third country or countries of transit must be
consuited and informed and must have given their consent,

Whereas the Fourth ACP-EEC Convention signed at Lomé on 15 December 1989
contains specific provisions governing the export of radioactive waste from the Community
to non-member States party to that Convention,

Whereas radicactive waste may contain nuclear matenals as defined by Commission
Regulation {(Euratom) No 3227/76 of 19 October 1976 concerning the application of the

provisions on Euratom safeguards and the transport of such substances must be subjected

to the International Convention on the physical protection of nuclear matenals {IAEA,
1980),

HAS ADOPTED THIS DIRECTIVE

TITLE §
Scope
Article 1
1 This Directive shall apply to shipments of radioactive waste between Member States
and into and out of the Community whenever the quantities and concentration exceed the
levels laid down in Articles 4 (a) and {b) of Directive 80/836/Euratom
2 Specific provisions concerning reshipment of such waste are set out in Title |V

Article 2

For the purpose of this Directive

"radioactive waste” means any matenal which contains or 1s contaminated by
radionuclides and for which no use 1s foreseen,

- "shipment” means transport operations from the place or origin to the place of
destination, including loading and unloading, of radioactive waste

- the "holder” of radicactive waste means any natural or legal person who, before
carrying cut a shipment, has the legal responsibility for such matenals and intends
to carry out shipment to a consignee,

- the "consignee™ of radioactive waste means any natural or legal person to whom
such matenal 1s shipped,
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"place of onigin™ and "place of destination” mean places situated i twao different
countnies, either Member States of the Community or third countnes, accordingly
calied "country of ongin®™ and "country of destination”,

"competent authorities” means any authority which, under the law or regulations
of the countries of ongin, transit or destination, are empowered to implement the
system of supervision and control defined n Titles | to IV inclusive, these
competent authorities shall be designated in accordance with Article 17,

“sealed source” has the meaning given to 1t in Directive 80/836/Euratom

Article 3

The transport operations necessary for shipment shall comply with Community and
national! provisions and with international agreements on the transport of radioactive

material

TITLE #l
Shipments between Member States

Article 4

A holder of radioactive waste who intends to carry out a shupment of such waste or
to arrange for such a shipment to be carned out shall submut an apphcation for
authorization to the competent authonties of the country of ongin These competent
authorities shall send such apphications for approval to the competent authonties of the
country of destination and of the country or countnies of transit, if any

For this purpose they shall use the standard document referred to in Article 20

The sending of that document shall in no way affect the subsequent decision referred
to in Article 7

Article 5

1 Any apphcation may be sent 1in respect of more than one shipment, provided that

the radioactive waste to which it relates essentially has the same physical,
chemical and radioactive charactertstics, and

the shipments are 1o be made from the same holder to the same consignee and
mvolve the same competent authonties, and

where shipments involve third countries, such transit 1s via the same frontier post
of entry to and/or exit from the Community and via the same frontier post of the
third countsry or countnes concerned, unless otherwise agreed between the
competent authorities concerned
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2 The authornization shall be valid for a penod of not more than three years
Article 6

1 Not later that two months after receipt of the duly completed application, the
competent authonties of the country of destination and of any country of transit shall
notify the competent authonties of the country of ongin of therr acceptance or of the
condiions which they consider necessary or of thewr refusal to grant approval

For this purpose they shall use the standard document referred to in Article 20

2 Any conditions required by the competent authonties of the Member States, whether
they are the country of transit or of destination, may not be mare stringent than those lard
down for similar shipments within those States and must comply with existing international
agreements

Reasons shall be given for any refusal to grant approval or the attaching of
conditions to approval, in accordance with Article 3

3 However, the competent authonties of the country of destination or of any country
of transit may request a further peniod of not more than one month 1 addition to the period
referred to in paragraph 1 to make their position known

4 If upon expiry of the penods referred to in paragraph 1 and, if appropriate paragraph
3, no reply has been receiwved from the competent authonties of the country of destination
and/or the intended countnes of transit those countnes shall be deemed to have given their
approval for the shipment requested, unless they have informed the Commission, In
accordance with Article 17, that they do not accept this automatic approval procedure in
general

Article 7

If all the approvals necessary for shipment have been granted, the competent
authonties of the Member State of ongin shall be entitled to authonze the holder of the
radicactive waste to ship it and inform the competent authorities of the country of
destination and of the country or countnies of transit, if any

For that purpose they shall use the standard document referred to in Article 20 Any
additional requirements for such shipments shall be attached to this document

This authorization shall not in any way affect the responsibiity of the holder the
transporter, the owner, the consignee or any other natural or legal person involved in the
shipment

Article 8
Without prejudice to any other accompanying documents required under other
relevant legal provisions, the documents referred to in Articles 4 and 6 shall accompany

each shipment faling under the scope of this Directive including the cases of approval of
more than one transfer referred to in Article 5
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Where shipments are made by rail, these documents shall be available to the
competent authonties of all the countries concerned

Article 9

1 within fifteen days of receipt, the consignee of the radioactive waste shall send the
competent authorities of its Member State an acknowledgement of receipt, using the
standard document referred to in Article 20

2 The competent authonties of the country of destination shall send copies of the
acknowledgement to the other countrres nvolved in the operatton The competent
authorities of the country of ongin shall send a copy of the acknowledgement to the
onginal holder

TITLE i1l
Imports into and out of the Community
Article 10

1 Where waste falling within the scope of thus Dwective 1s to enter the Communuty from
a third country and the country of destination 1s 38 Member State, the consignee shall
submit an apphcation for authonzation 1o the competent authonties of that Member State
using the standard document referred to in Article 20 The consignee shall act as the holder
and the competent authonties of the country of destinatron shall act as if they were the
competent authorities of the country of ongin referred to in Title {1 in respect of the country
or countnies of transit

2 Where waste falling within the scope of this Directive 1s to enter the Community from
a third country and the country of destination 1s not a Member State, then the Member
State in whose terntory the waste 1s first to enter the Community shall be deemed to be
the country of ongin for the purposes of that shapment

3 With regard to shipments falling within paragraph 1, the intended consignee of the
shipment within the Communmity, and with regard to shipments falhing within paragraph 2,
the person within the Member State in whose terrntory the waste 1s first to enter the

Community who has responsthility for managing the shipment within that Member State
shall inform his competent authornties in order to iutiate the appropnate procedures

Articie 11
The competent authonties ot Member States shall not authonze shipments
1 either to

(a) a destination south of latitude 60° south,
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(b} a State party to the Fourth ACP-EEC Convention which 1s not a member of the
Community, taking account, however, of Article 14,

2 or to a third country which, in the opinion of the competent authonties of the country
of ongin, in accordance with the cntena referred to in Article 20 does not have the
technical, legal or administrative resources to manage the radioactive waste safely

Article 12

1 Where radioactive waste 1s to be exported from the Commuruty to a third country,
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the competent authonties of the Member State of ongin shall contact the authonties of the
country of destination regarding such a shipment

2 if all the conditions for shipment are fulfilled, the competent authonties of the
Member State of onigin shall authonize the holder of radiocactive waste to ship 1t and shall
inform the authonties of the country of destination about this shipment

3 This authorization shall not in any way affect the responsibility of the hoider the
transporter the owner, the consignee or any other naturai or legal person | in th
shipment

4 For the purpose of the shupment, the standard documents referred to in Article 20
shall be used

5 The holder of the radioactive waste shall notify the competent authonties of the
country of ongin that the waste has reached its destination in the third country within two
weeks of the date of arnval and shall indicate the last customs post in the community
through which the shipment passed

6 This notfication shall be substantiated by a declaration or certification of the

consignee of the radioactive waste stating that the waste has reached its proper
destination and indicating the customs post of entry in the third country
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TITLE IV
Reshipment operations
Article 13
Where & sealed source is returned by iis user to the suppher of the source in another
country, 1ts shipment shall not fall within the scope of this Directive

However, this exemption shall not apply 10 sealed sources containing fissile matenal

Article 14

This Directive shall not affect the nght of a Member State or an undertaking In the
Member State to which waste i1s to be exported for processing to return the waste after
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treatment to its country of ongin Nor shall it affect the nght of a Member State or an
undertakong 10 that Member State to which uradiated nuclear fuel 1s 10 be exported for
reprocessing to return to its country of ongin waste and/or other products of the
reprocessing operation

Article 15

1 Where a shipment of radicactive waste cannot be completed or if the conditions for
shipment are not comphed with in accordance with the prowvisions under Title U, the
competent authonties of the Member State of dispatch shall ensure that the racioactive
waste in question 15 taken back by the holder of that waste

2 In case of shipments of radioactive waste from a third country to a destination wittun
the Community, the competent authorties of the Member State of destination shall ensure
that the consignee of that waste negotiates a clause with the holder of the waste

established in the third country obhging that holder to take back the waste where a
shipment cannot be completed

Article 16

The Member State or States which approved transit for the initial shipment may not
refuse to approve reshipment in the cases referred to

- n Article 14, If the reshipment concerns the same matenal after treatment or
reprocessing and if all relevant legislation 1s respected,

- i Article 15, if the reshipment 1s undertaken on the same conditions and with the
same specifications
TITLE V
Procedural provisions
Article 17

Member States shall forward to the Commission not later than 1 January 1994 the
name(s) and the address{es) of the competent authonties and all necessary information for
rapidly communicating with such authorities, as well as their possible non-acceptance of
the automatic approval procedure referred to in Article 6 (4)

Member States shall regulariy forward to the Commussion any changes to such data

The Commussion shall communicate this information, and any changes thereto, to all
the competent authorities in the Community

Article 18

Every two years, and for the first time on 31 January 1994, Member States shall
forward to the Commission reports on the implementation of this Directive
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They shall supplement these reports by information on the situation with regard to
shipments within their respective territories

On the basis of these reports, the Commssion shall prepare a summary report for the
European Parliament, the Council and the Economic and Social Committee

Article 19
The Commussion shall be assisted in performing the tasks laid down in Articles 18 and
20 by a Committee of an adwisory nature composed of representatives of the Member
States and chaired by the representative of the Commission
The representative of the Commussion shall submit to the Committee a draft of the
measures to be taken The Committee shall deliver its opinion on the draft within a time

hmit which the Charman may lay down according to the urgency of the matter, f
necessary by taking a vote

The opimon shall be recorded in the minutes n addition, each Member State shall
have the night to ask to have its position recorded in the minutes

The Commussion shall take the utmost account of the opimion delivered by the
Commuttee It shall inform the Committee of the manner in which 1ts opinion has been
taken into account

Article 20
The procedure laid down in Article 19 shall in particular apply to

- the preparation and possible updating of the standard document for applications
for authonization referred to in Articie 4,

- the preparation and possible updating of the standard document for granting
approval referred to in Article 6 (1),

- the preparation and possible updaung of the standard document for
acknowledgment of receipt referred to in Article 9 (1),

- the estabhshment of cntena enabling Member States, to evaluate whether

requirements for exports of radioactive waste are met as provided for in Article
11 (2),

- the preparation of the summary report referred to in Article 18
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TITLE W
Final provisions
Article 21

1 Member States shall bnng mto force not later than 1 January 1994 the laws,
regulations and administrative provisions necessary to comply with this Directive They
shall forthwith inform the Commission thereof

2 When Member States adopt the measures referred to in paragraph 1, they shall
contain a reference to this Directive or shall be accompanied by such reference on the
occasion of their official publication The methods of making such reference shall be lad
down by the Member States

3 Member States shaill communicate to the Commission the main provisions of
domestic law which they adopt in the field governed by this Directive

Article 22

This Directive 1s addressed to the Member States
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Third and Fourth Paragraphs of Artfcle 33 of the Euratom Treaty
(91/444/Euratom)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Atomic Energy Community, and
in particular Articles 33, second paragraph, and 124, second indent, thereof,

Whereas Article 2 (b} of the Treaty provides for the establishment of uniform safety
standards to protect the heaith of the generai pubiic and workers against the dangers
ansing from iomizing radiation,

Whereas, 1n order to achieve this objective, Article 31 of the Treaty entrusts to the
Council the task of nefahlmhmn the basic standards in the area of radiation protection,
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Whereas the CouncH and the Commission have adopted a number of legal acts
pursuant to this Article relating to the heaith protection of the general public and workers,
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Whereas the basic standards are intended to evolve and may be supplemented on the
basts of Article 32,

Whereas, pursuant to the first paragraph of Article 33 of the Treaty, each Member
State 1s required to lay down the appropnate provisions, by legislation, regulation or
administrative action, to ensure comphance with the basic standards which have been
established, and to take the necessary measures with regard to teaching education and
vocational training,

Whereas, on the basis of the second paragraph of Article 33, the Commission makes
appropnate recommendations for harmonizing the prowvisions applicable in this field in the
Member States,

Whereas, pursuant to the third paragraph of Article 33 of the Treaty, each Member
State 1s required to communicate to the Commission the draft laws, regulations and
admimstrative provisions mentioned above, whereas, pursuant to the fourth paragraph of
Article 33, the Commission may 1ssue recommendations within three months of the date
on which such provisions are communicated,

Whereas this procedure 1s designed to ensure that the uniform nature of the basic
standards 1s reflected in the national provisions of the Member States and to bring about
the harmomization of their legislation for the protection of the health of the general public
and workers against 1omizing radiation,

Whereas the Commession’s recommendations are designed to ensure that the draft
laws, regulations and admirustrative provisions are adapted to take account of the basic
standards,

Whereas the Commussion’s recommendations can be fully effective only if they are
addressed to the Member States before the latter adopt their draft provisions,

Whereas the Member States should therefore not finally adopt any draft provisions
until the perniod of three months granted to the Commission under Article 33, fourth
paragraph, of the Treaty has elapsed,

Whereas 1t 15 essential that the Member States, in accordance with the spirit of
Article 192 of the Treaty and with a view to facilitating the work of the Commission,
communicate to the Commission the provisions as finally adopted in order to make it
possible for the Commussion to ensure, pursuant to Article 124 of the Treaty, that the
prowvisions of Community law are apphed,

Whereas in order to ensure correct application of the procedure prowvided for Iin Article
33. it 1s useful to define the draft provisions which must be communicated to the
Commussion for this purpose,

Whereas expenence has been gained in the apphcation of the third and fourth
paragraphs of Article 33 of the Treaty,
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HEREBY RECOMMENDS

1

The Member States, after completion of the consultation procedure provided for in
the national decision-making process and, in any event, at the last three months
before ther adoption, communicate to the Commission, in accordance with the third
paragraph of Articie 33 of the Treaty estabhshing the European Atomic Energy
Community, the draft laws, regulations and administrative prowvisions, defined in the
Annex, which are designed to ensure complhance with the basic standards

The Member States refrain from finally adopting any draft provisions before the
Commussion has communicated 1ts recommendations to them or, in any event, before
the period of three months mentioned in the fourth paragraph of Article 33 of the
Treaty, starting from the date on which the Commussion receives the draft provisions,
has elapsed

Any major amendmaent to draft provisions which have already been presented to the
Commussion for recommendations be communicated to the Commission

The Member States communicate to the Commssion the text adopted and the date
on which it enters into force

This recornmendation 1s addressed to Member States

ANNEX

"Provisions, whether by legislation, regulation or admunistrative action”, as referred

to in the first paragraph of Article 33 of the Treaty estabhshing the European Atomic
Energy Community, are taken to mean

- all laws and all other acts which are legally binding,

- circulars, directives and codes of practice of a general nature which are not legally
binding but are binding on the administrative body concerned,

- national, regional or local emergency plans, depending on the organization adopted
n the Member States, for dealing with a radiological emergency within the
meaning of Council Cirectives 80/836/Euratom and 89/618/Euratom,

- n so far as the contents of the following have not been laid down in the above
mentioned acts

the training programmes for workers, approved medical practitioners and
qualified experts within the meaning of Articles 24 and 40 {3) of Dwrective
80/836/Euratom and for doctors, dental practitioners and other practitioners
and assistants within the meaning of Article 2 of Directive 84/466/Euratom,

the programmes for nforming the general public and the persons hkely to be

involved in organizing assistance in the event of a radiological emergency within
the meaning of the Directive 89/618/Euratom,
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the inventory of medical radiological equipment within the meaming of Article 3 of
Directive 84/466/Euratom,

which are appropriate to ensure complance with the standards laid down in the Directives
adopted pursuant to Article 31 of the Treaty

Commonwealth of Independent States

Declaration on Nuclear Arms*

22 December 71997

Byelorussia, Kazakhstan, the Russian Federation and Ukraine called henceforth
Member States,

CONFIRMING their adherence to the non-proliferation of nuclear armaments,

STRIVING for the elimination of all nuclear armaments, and

WISHING to strengthen international stability, have agreed on the following
Article 1

The nuclear armaments that are part of the unified strategic armed forces insure the
collective secunty of all members of the Commonwealth of Independent States (CIS)

Article 2

The Member States of this Agreement confirm the obligation not to be the first to use
nuclear weapons

Article 3

The Member States of this Agreement are jointly drawing up a policy on nuclear
matters

Translation by the Tass Press Agency, published in the Newsbrief of the Programme
for Promoting Nuclear Non-Prohferation (PPNN), Winter 1991/92 Reproduced in the
Bulletin by kind permission of Mr John Simpson (PPNN) Mountbatten Centre for
International Studies, University of Southhampton, United Kingdom
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Article 4

Untl nuciear weapons have been completely eliminated on the termtory of the
Repubiic of Byelorussia and Ukraine, decisions on the need to use them are taken, by
agreement with the heads of the Member States of the Agreement, by the RSFSR

{Russian Sowviet Federated Socialist Republic] President, on th drawn

up jointly by the Member States

At nranaAdie
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Article 5

1 The Repubiics of Byelorussia and Ukraine undertake to join the 1968 Nuclear Non-
Proliferation Treaty as non-nuclear states and to conclude with the International Atomic
Energy Agency the appropriate safeguard agreements

2 The Member States of this Agreement undertake not to transfer to anyone nuclear
weapons or other tnggering devices and technologies, or control over such nuclear
triggening devices, either directly or indirectly, as weil as not in any way to help, encourage
and prompt any state not possessing nuclear weapons to produce nuclear weapons or
other nuclear triggering devices, and also control over such weapons or triggernng devices

3 The provisions of paragraph 2 of this Article do not stand in the way of transferring
nuclear weapons from Byelorussia, Kazakhstan and Ukraineto RS F S R terntory with a
view to destroying them

Article 6
The Members States of this Agreement, in accordance with the international treaty,
will assistin the elimmating of nuclear weapons By July 1, 1992 Byelorussia, Kazakhstan

and Ukraine will insure the withdrawal of tactical nuclear weapons to central factory
premises for dismantling under joint supervision

Article 7
The Governments of Byelorussia, Kazakhstan, the Russian Federation and Ukraine
undertake to submit a treaty on strategic offensive arms to the Supreme Sowiets of thew
states

Article 8

This agreement requires ratification It will come into force on the 30th day after the
handing over of all ratification papers to the government of the R S F S R for safekeeping
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Tumms, 1991, 95 pages

This study on nuclear regulation in Tumisia (preliminary drafts and regulatory texts)

published by the Tunisian Electnicity and Gas Company {STEG), contains preliminary drafts
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and in collaboration with other national authonties, with a view to developing a legislative
and regulatory framework for nuclear activities

The texts would

- define an institutional framework for nuclear activities,

- regulate the authonsation and control of nuclear installations,
- regulate the physical protection of nuclear materials,

- regulate the transport of radicactive materials and the management of radioactive
waste, and

- define civil habity for nuclear damage

An exposé des motifs for each draft text 1s included, as 1s a hst of the international
Conventions relating to the peaceful uses of nuclear energy which Tunisia has ratified
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Netherlands

NUCLEAR THIRD PARTY LIABILITY ACT OF 17 MARCH 1979

AS LAST AMENDED BY THE ACT OF PARLIAMENT OF 26 JUNE 1991

{Bulletin of Acts, Orders and Decrees, No. 373)*

CHAPTER i
Definitions

Section 1

1.

2.

For the purposes of applying the provisions laid down in or pursuant to this Act:

The "Paris Convention™ means the Convention on Third Party Liability in the Field
of Nuclear Energy concluded in Paris on 29 July 1960 (Netherlands Treaty Series
1961, No. 27; 1962, No. 64), as amended by the Additional Protocol to that
Convention concluded in Paris on 28 January 1964 (Netherlands Treatly Series
1964, No.178) and by the Protocol to that Convention concluded in Paris on
16 November 1982 (Netherlands Treaty Series 1983, No. 80);

The "Brussels Convention” means the Convention concluded in Brussels on
31 January 1963 supplementary to the Paris Convention {Netherlands Treaty Series
1963, No. 171), as amended by the Additional Protocol to that Convention
concluded in Paris on 28 January 1964 (Netheriands Treaty Series 1964, No. 179)
and by the Protocol to that Convention concluded in Paris on 16 November 1982
{Netherlands Treaty Series 1983, No. 81);

The "Joint Protocol” means the Joint Protocol concluded in Vienna on 21
September 1988, on the Application of the Vienna Convention and the Paris
Convention {Netherlands Treaty Series, 1988, No. 160);

"Nuclear incident”, "nuclear installation™, nuclear substances™, "operator™ and
"damage” have the same meaning as in the Paris Convention.

For the purposes of applying the provisions laid down in or pursuant to the Paris

Convention, the Brussels Convention and the present Act, the operator of a nuclear
installation situated in the Netherlands shall be deemed to be the duly authorised person
who establishes, puts into operation or operates a nuclear installation in the Netherlands.
Loss of such authority by revocation or suspension of the relevant licence or exemption

* Translation provided by the Netherlands authorities.




shall not cause him to lose his status as an operator of a nuclear installation situated in the
Netherlands as regards liability for damage caused by a nuclear incident involving nuclear
fuel or radioactive products or waste in respect whereof he was liable at the time of losing
his authority or would have become liable owing to commitments already undertaken at
that time, until such time as his liability as an operator has been taken over by someone
alse.

CHAPTER I
Implementation of the Paris Convention

Section 2

When the Paris Convention is applied, the provisions of this Act shall be observed.

Section 3

The exemption of lisbility for damage caused by a nuclear incident which is directly
due to a grave natural disaster of an exceptional character as referred to in Article 9 of the
Paris Convention shall not apply to the liability of the operator of a nuclear installation
situated in the Netherlands.

Section 4

Any person who, in respect of damage caused by a nuclear incident for which the
operator of a nuclear installation situated in the Netherlands is liable, has paid
compensation under the provisions of an international agreement other than the Paris and

- Brussels Conventions or the legislation of other States, shall, up to the amount which he
has paid, acquire the rights under this Act of the person suffering damage whom he has
so0 compensated. Article 6(g) of the Paris Convention shall apply accordingly.

Section 5

1. The maximum liability of the operator of a nuclear installation situated in the
Netherlands shall be established at 500 million guilders, pursuant to Article 7{b)(i) of the
Paris Convention.

2. The maximum amount stated in subsection 1 may be changed by Royal Decree, the
possibilities of obtaining insurance cover having been taken into account.

3. In the cases in which, in the opinion of Qur Minister of Finance, the nature of the
nuclear installation or nuclear substances concerned, and the likely consequences of an
incident in which they are involved warrant it, he may, in agreement with Our Minister of




Justice, reduce the maximum amount of liability - as laid down in subsections 1 and 2 - of
the operator concerned.

Section 6

At the request of a carrier and with the consent of the operator of a nuclear
installation situated in the Netherlands, Our Minister of Finance may, provided the
requirements of Article 10(a) of the Paris Convention have been fulfilled, decide that under

such terms as he shall stipulate the carrier shall be liable in accordance with the Paris
Convention and this Act in place of the operator.

Section 7

1. Without prejudice to the extinction periods referred to in subsections 2, 4 and 5, the
right to compensation shall be extinguished if an action is not brought within three years
from the date on which the person suffering damage, or, if he has a legal representative,
such legal representative has knowledge of or ought reasonably to have known of both the
damage and the operator liable.

2. The right to compensation shall be extinguished:

a) with respect to damage to persons, if an action has not been brought within
thirty years from the date of the nuclear incident;

b) with respect to all other damage, if an action has not been brought within
ten years from the date of the nuclear incident.

3. The Minister of Finance shall enter into insurance contracts or provide other
gquarantees as referred to in Section 9 with respect to the liability of the operator in respsct
of all actions for compensation begun after the expiry of a period of ten years from the
date of the nuclear incident, but before the expiry of a period of thirty years after the
nuclear incident.

4. Actions for compensation begun after a period ot ten years from the date of the
nuclear incident shall not affect the right of compensation of any person who has brought
an action within that period.

5. In the case of damage caused by a nuclear incident in which nuclear fuel or
radioactive products or waste are involved which, at the time of the incident, have been
stolen, lost, jettisoned or abandoned and not yet been recovered, the right to compensation
shall be extinguished twenty years from the date of the theft, loss, jettison or
abandonment. '



Section 8

1. The competent public authority referred to in Article 10{a) and (b) of the Paris
Convention shall be Our Minister of Finance.

2. Our Minister of Finance, may, in concurrence with Our other Ministers concerned,
determine that two or more nuclear installations operated by one and the same operator
on the same site, together with any other premises on that site where radioactive materials
are located, are to be regarded as one nuclear installation for the purposes of the Paris
Convention and this Act.

Section 9

If in the opinion of Qur Minister of Finance an operator of a nuclear installation
situated in the Netherlands cannot obtain adequate financial security as referred to in
Article (10)a of the Paris Convention or if such financial security in the opinion of Qur
Minister of Finance is obtainable only for an unreasonable premium or other payment, Qur
Minister may enter into insurance contracts on behalf of the State as insurer or provide
other State guarantees on such terms and for such premiums or other payments as he may
determine.

Section 10

1. In so far as the funds becoming available from the financial security referred to in
Article 10{a) of the Paris Convention are insufficient to compensate for the damage for
which the operator of a nuclear installation situated in the Netherlands is liable, the State
shall make public funds available to the operator up to his maximum liability.

2. In so far as the lack of the financial security referred to in subsection 1 is the
operator’'s own fault, the State shall have the right to recover from the operator the funds
it has provided in connection therewith.

3. The State shall have the operator’s right of recourse referred to in Article 6(f) of the
Paris Convention up to the amount it has made available to the operator out of public funds
pursuant to subsection 1. In the exercise of this right the State shall have priority over the
insurers or other persons providing financial security as referred to in Article 10{a) of the
Paris Convention,

Section 11

Acts by insurers or other persons providing financial security as referred to in
Article 10(a) of the Paris Convention which are contrary to the provisions of Article 10{b)
of that Convention shall be void. They shall be declared void by the Court of its own
accord.



CHAPTER il
Implementation of the Brussels Convention

Section i2
When the Brussels Convention is applied, the provisions of this Act shall be
observed.

Section 13

In so far as the maximum amount referred to in Section 5 of this Act is insufficient
to compensate for damage as referred to in Article 2 of the Brussels Convention for which
the operator of a nuclear installation situated in the Netherlands is liable under the Paris
Convention, the public funds referred to in Article 3{bNii) and (iii} and (f) of the Brussels
Convention for compensating such damage shall be made available other than as cover for
the liability of the operator.

Section 14

The States which have made public funds available pursuant to Article 3({b){ii)
and {iii) and {f) of the Brussels Convention shall have the operator’s right of recourse
referred to in Article 6(f) of the Paris Convention up to the amount thus made available.
In the exercise of this right those States shall have priority over the insurers or other
persons providing financial security as referred to in Article 10{a) of the Paris Convention.

CHAPTER IV
Supplementary Provisions
Section 15
1. The limitations on the scope of the Paris Convention mentioned in Article 2 of the

Convention do not apply to the liability of the nuclear operator of a nuclear installation
situated in the Netherlands for damage:

a) suffered on the territory of a State Party to the Paris Convention, regardless
of where the incident occurred;

b) suffered on the territory of a State, other than those referred to in
subsection {a), but Party to the Joint Protocol, when it is the result of a
nuclear incident that occurred on the territory of a State which is Party to
the Joint Protocol; or




c) regardiess where it was suffered, resulting from a nuclear incident that
occurred on the territory of the Netherlands.

2. Exceptions to the provisions of Article 2 of the Paris Convention other than those
referred to in subsection 1 may be made by a Royal Decree as regards the liability of the
operator of a nuclear installation situated in the Netherlands.

3. If within three months of the entry into force of a Royal Decree as referred to in
subsection 2 We have not presented a Bill to Parliament for amendment of this Act in
conformity with such Decree or if such Bill is withdrawn or rejected We shall cancel the
said Decree forthwith.

Section 16

The Paris Convention and Chapters |, Il and V of this Act shall also apply to nuclear
installations situated in the Netharlands that do not appear on the list drawn up and kept
up to date in accardance with Article 13 of the Brussels Convention, on the understanding
that the maximum liability referred to in Section 5 of this Act shall be the amount stated
in Article 3(a) of the Brussels Convention.

Seoction 17

1. As regards a nuclear incident occurring on Netherlands territory, the consignor and
the carrier of the nuclear substances involved in the incident and also the person who held
such substances at the time of the incident shall be deemed to be the operator of a nuclear
installation situated in the Netherlands and as such be held jointly and severally liable for
the damage thereby caused unless it is proved that some other person is liable pursuant
to the Paris Convention or the Joint Protocol, provided that the maximum total amount of
their liability shall not be higher than the amount stated in Article 3{a) of the Brussels
Convention.

2 Article 6 of the Paris Convention and Chapter V of this Act shall aiso apply to
liability pursuant to subsection 1.

3. Subsection 1 shall not apply:

a) with respect to a person who did not know of the nuclear nature of the
substances involved nor ought reasonably to have known of it;

b) with respect to a person who at the time of the nuclear incident was
transporting the nuclear substances involved therein in compliance with a
transport contract or had them in storage incidental thereto if he could
reasonably assume:

i) that some other person would be liable for the damage under the
Paris Convention or the Joint Protocol; or



i) that some other person would be liable for the damage pursuant to
subsection 1 and that such person had an insurance or other financial
security approved by Qur Minister of Finance to cover his liability.

Section 18

1. if damage is suffered on Netherlands territory as a result of a nuclear incident for
which compensation is payable pursuant to the Brussels Convention or this Act and the
funds becoming available from other sources are insufficient to compensate for such
damage. the State shall provide the public funds required to compensate for the damage
to such an effect that a total amount of five thousand million guilders is available.

2. The State shall have a right of recourse in respect of the disbursements and any
costs relating thereto against persons liable pursuant to this Act.

3. Section 14 shall apply in like manner to the provision of public funds pursuant to
subsection 1.

4. The provisions of subsaction 1 shall also apply to the damage concerned, suffered
in States which are Parties to the Brussels Convention and which, at the time of the
nuclear incident, have enacted provisions which are equivalent in their nature, scope, and
in the extent of the compensation, to the provisions in this Act.

5. Rules may be made by or by virtue of a Royal Decree regarding the provision of
public funds in pursuance of subsection 1.

Section 19

Our Minister of Finance may charge the operator an amount of money, which he
shall determine, for the provision of public funds by the State pursuant to Sections 13
or 18.

Section 20

If and in so far as Netherlands social security legislation gives rise to an entitlement
to benefits as compensation for the damage, any person who has to pay such benefits will
have the right to compensation under the Paris and Brussels Conventions, the Joint
Protocol and this Act on the understanding that in the case of payment in instalments the
damage shall be deemed to be the capitalised value of the benefits due. In all other
respects the provisions of the said legislation shall remain in force.




Section 21

Our Minister of Finance shall have authority to enter into contracts of insurance on
beha!f of the State as insurer or provide other guarantees on behalf of the State not
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the operator of a nuclear installation situated in the Netherlands with respect to
compensation for damage caused by a nuclear incident, otherwise than pursuant to the
Paris Convention and this Act, on such terms and for such premiums or other payments
as he may decide.

CHAPTER V

Bom o ode ces B omuns
r:wwura: LOve

Section 22

1. The District Court at The Hague shall be the exclusively competent court of first
instance.

2. Should -there be a reasonable likelihood that the total amount of the claims
submitted will exceed the maximum liabhility of the operator pursuant to Section § of this
Act, the District Court at The Hague shall, at the request of an interested party and having
heard the operator and Our Minister of Finance, impose a prohibition on the payment of
damages, appoint an examining judge who shall be responsible for determining the
statements of distribution of the amounts referred to in Section 27, subsection 1 (opening
sentence) and shall also appoint a committee of liquidators {hereafter referred to as "the
committee”). The Court may appoint more than one examining judge and replace an
examining judge in the event of his or her resignation. It may alter the composition of the
committea.

3. The Registrar shall immediately notify the operator and the insurers or other persons
who have provided financial security as referred to in Article 10{a) of the Paris Convention
and the persons who are to provide financial security on the basis of the Joint Protocol,
as well as Our Minister of Finance, of the issuance of a prohibition order as referred to in
subsection 2. The Registrar shaii aiso immediateiy pubiish the order in the Government
Gazette, and shall in doing so refer to the provisions of the second sentence of
subsection 4.

4. Any payments made contrary to a prohibition order as referred to in subsection 2
shall be null and void as from the moment on which the person making the payments has
been notified of the order. From that moment, all claims for the payment of damages shall
be presented to the committee for verification by means of the submission of an invoice
or other written statement in which the nature and amount of the claim are set out,
together with documentary évidence in support of the claim or copies thereof. The
committee shall immediately forward to the operator and Our Minister of Finance copies
of all the documents submitted.
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5. The operator and the insurers or other persons who have provided financial security
as referred to in Article 10(a) of the Paris Convention and the persons who are to provide
financial security on the basis of the Joint Protocol, as well as the State, shall be obliged
to pay into an account designated by the committee, if ordered to do so by the examining
judge, all amounts necessary to comply with the provisions of Section 29, with the proviso
that the total amount to be paid by each of the said persons individually shall be reduced
by the amount which such person has already paid for compensation of damage prior to
the moment on which he or she was notified of the order as referred to in subsection 2.

6. The sums paid in pursuance of subsection 5 may not be made subject to seizure.
Section 23
1. The committee shall, either at the request of one of the persons who are obliged to

make payments pursuant to Section 22, subsection 5, or of its own accord, consult with
the interested parties in the event of a claim for damages being submitted.

2. The committee shall at all times be entitled to appoint and consult experts.

3. Whaenever necessary, the examining judge, having heard the committee, shall set
a date or dates, including a time and place, on which to verify the claims submitted.

4, The committee shall be entitled to demand of a creditor that he or she submit any
missing documents and allow the committee to inspect original documentary evidence.

5. The committee shall draw up a list of the claims submitted, stating in brief the
grounds on which it intends to contest a claim during a meeting as referred to in
Section 24, subsection 1. This list shall be available at the Registry, during a period of at
least three weeks prior to the date set for the verification, for inspection free of charge by
any person,

Section 24

1. On the date or dates set in pursuance of Section 23, subsection 3, the examining
judge shall hold one or more public meetings in the presence of the committee or one or
more of its members.

2. All creditors, the persons who are obliged to make payments pursuant to
Section 22, subsection 5, and the committee shall be entitled to contest a claim at the said
meeting.

3. Where a claim is uncontested, the examining judge shall liquidate it, accepting the
amount claimed as correct.

4, If a claim is contested, and the examining judge cannot reconcile the parties

concerned, he shall refer them to one or more court sessions, as he thinks appropriate, for
decision of the point at issue.

11



Section 25

1. if a creditor who has requested a verification fails to appear at the session to which
the case has been referred in pursuance of Section 24, subsection 4, he shall be deemed

..... HPEEPY Py o st R N T

H HEN Y . th b B - A
> CIalifl, 111 35U 1dl ad I {1dd bERIl LUNIWSLEU.

o
5
]
g
=3
&
-

¥

5
=

2. If a person who has contested a claim fails to appear, he shall be deemed to have
ceased contesting the claim in question.

3. The further procedure following such a referral shall be as laid down in Book 1 of
the Code of Civil Procedure.

Saction 26
1. After the sessions referred to in Section 24 have been held, or, in the event that
these have led to the contestation of a claim, after an irrevocable judgment has been given
on the point at issue, the committee shall draw up a statement of distribution which it shall
submit to the examining judge for approval.

2. The statement of distribution shall specify with raspect to each craditor the amount
of interest due and the party who has the obligation of paying the costs.

Section 27

1. If the total amount of the claims submitted exceeds the maximum liability of the
operator pursuant to Section 5 of this Act, the amount referred to in Article 3(a) of the
Brussals Convention, or the amount referred to in Section 18, subsection 1 of this Act, the
following rules shall apply to the claims in each case in so far as they are can be met out
of these amounts:

a) where the claims relate only to damage to persons, the claims shall be
reduced proportionately;

b) where the claims relate only to damage other than that referred to in (a)
above, the claims shall be reduced proportionately;

c) where the claims relate both to damage as referred to in (a) above and to
damage as referred to in {b) above, two-thirds of the amount in question
shall be allocated solely for the payment of the claims as referred to in (a)
above {which claims shall, if necessary, be reduced proportionately}, while
the remainder shall be allocated for the payment of the claims as referred to
in (b} above and of the claims as referred to in (a) above, in so far as the
fatter claims would otherwise not be paid. In the event of an amount
remaining, in accordance with the provisions of the preceding sentence, after
payment of the claims as referred to in (a) above, the amount thus remaining

shall be allocated for the payment of the claims referred to in {b) above, in
so far as the said claims would not otherwise be paid.

12



2. Where Section 18 is applied, the compensation available in respect of claims relating
to damage to persons which are submitted at least ten years after the date on which the
nuclear incident in question occurred shall not be less than ten per cent of the amount
made available by the State.

Section 28

1. The statement of distribution established by the examining judge shall be available
at the Registry of the Court for inspection free of charge by the parties during a period of
three months. The parties may, at any time within the said period, appeal to the Court
against the statement of distribution by lodging a reasoned notice of objection with the
Registry.

2. At the end of the said period, the Court shall pass judgment after it has heard the
parties or duly summoned them to appear before it.

Section 29

Once a statement of distribution has been established by the examining judge, or,
should an appeal have been lodged in good time, by the Court, the committee shall pay the
claimants the amounts due to them.

Section 30

1. The examining judge may, during the period prior to the adoption of the statement
of distribution, make advance payments, at the suggestion of the committee, to those
persons who have suffered damage as a result of a nuclear incident. Section 22,
subsection 5, shall apply accordingly.

2. During the period referred to in subsection 1, the examining judge may also draw
up a provisional statement of distribution. In such an event, Section 22, subsection 5, and
Sections 26 to 29 shall apply accordingly.

3. The examining judge may rule that claimants to whom a payment is to be made in
pursuance of the provisions of subsections 1 and 2 should provide security of a nature
which he shall determine.

Section 31

1. The orders issued by the examining judge, the order issued by the Court granting
a request as referred to in Section 22, subsection 2, and the order issued by the Court
pursuant to Section 28, subsection 2, may not be appealed.

2. The manner and place in which claims are submitted to the committee, the orders
issued by the e:gamining judge and the order issued by the Court pursuant to Section 28,
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subsection 2, and all documents deposited shall be brought to the notice of interested
parties in a manner determined by the examining judge.

3. Subject to the application of Sections 56, 57 and 58 of the Code of Civil Procedure,
the expenses arising from the application of the present Chapter shall be borne by those
persons who are obliged to make payments in pursuance of Section 22, subsection 5, in
proportion to the sum owed by each of them.

Section 32

Sections 429a to 429r of the Code of Civil Procedure shall apply to a request in
pursuance of Section 22, subsection 2, in so far as this Act does not provide otherwise.

CHAPTER Vi
Final Provisions
Section 33
1. The Act of 27 October 1965 containing rules concerning third party liability in the

field of nuclear energy (Bulletin of Acts, Orders and Decrees, No. 546) is hereby revoked.

2. The Act referred to in subsection 1 shall continue to be applicable with respect to
damage caused by a nuclear incident occurring prior to this Act entering into force.

3. The Royal Decree of 28 December 1965 (Bulletin of Acts, Orders and Decrees,
No. 647} implementing Section 2 of the Act referred to in subsection 1 and the Decrees
by Our Minister of Finance under Section 1, subsection 2, and Section 10, subsection 2
of that Act are deemed to be based on the corresponding provisions of this Act and shall
remain in force until revoked or replaced.

Section 34
1. This Act may be cited as the Nuclear Third Party Liability Act.
2. It shall enter into force on a date to be determined by Us.”

Note by Secretariat: This Act was published on 3 May 1979 and entered into force
on 28 December 1979. The Act of 26 June 1991 amending that Act entered into
force on 1 August 1991.
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